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UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

FILED 17 FEB '1511 :2Q usru:-IJRE 

DIANE ROARK Case No.: 6:12-CV-01354-MC 

Plaintiff, 
v. 

UNITED STATES OF AMERICA 

Defendant. 

PLAINTIFF MOTION TO 
COMPEL DEFENDANT TO 
PRODUCE DOCUMENTS 

INTRODUCTION 

Plaintiff moves, pursuant to Federal Rule of Civil Procedure 26(a), to ask the 

Court to compel the House Permanent Select Committee on Intelligence (HPSCI), the 

National Security Agency (NSA), the Federal Bureau of Investigation (FBI), and the 

Information Security Oversight Office (ISOO) to produce documents necessary for the 

Court to rule on critical issues pertaining to Defendant's Motion for Summary Judgment 

and Plaintiffs Cross-Motion for Partial Summary Judgment. Plaintiff requests that 

respondents be sanctioned if they fail to comply. All the information below is material to 

Plaintiffs case. 

The documents sought are as follows: 
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1. Any and all Non-Disclosure Agreements (NDA) signed at and held by HPSCI, 

other than the two previously returned to Plaintiff. 

2. Documentation from the Information Security Oversight Office (ISOO) certifying 

whether, under law or regulation, NSA is subject to Freedom of Information Act 

provisions and standards regarding classified information and/or unclassified 

information, and whether this status changes if the National Security Agency Act of 1959 

applies only to personnel security issues. 

3. Return or provide the number and individualized list of retained documents 

referenced as "classified documents missing headers and footers" (all now admittedly 

unclassified) within the 2007 unsealed affidavit and search warrant and return the 

documents. Provide an affidavit and warrant for the surreptitious search; if there were 

none, document the authority under which it was carried out. Document any extensions 

or waivers of the notification requirement. Provide any other paperwork related to the 

search, including a report of results. 

4. NSA documentation confirming that an NSA Original Classification Authority, 

and any other NSA authorities in addition, twice released as unclassified, to J. Kirk 

Wiebe as detailed in his affidavit, a description approximately 13 pages long of the 

Thin Thread system. A copy of the declassified and released paper itself should also be 

provided to the Court. 

DISCUSSION 

Non-Disclosure Agreement (NDA). Plaintiff has proven beyond a reasonable 

doubt that National Security Agency Act of 1959 (NSA Act) does not permit the NSA to 

withhold unclassified information other than for personnel security. The Government has 
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claimed otherwise, before the courts and for other purposes, since at least 1975. 

Defendant has not refuted any of Plaintiffs evidence or argument, and has thereby 

admitted legally that both are accurate. 

However, Defendant has alleged that, whatever the NSA Act's coverage, Plaintiffs 

alleged governing Non-Disclosure Agreement permits HPSCI and NSA to conduct 

distinct and separate additional searches of her seized paper and electronic documents 

beyond the particularity of the original search warrant, without two additional search 

warrants as normally required.. This right was alleged for unclassified information more 

than 12 years after Plaintiffs retirement, after admitting that no evidence of criminal 

activity was found during an investigation of many years, and although there is no 

allegation that Plaintiff misused information or intended to publish it. 

HPSCI has since the 2006 to 2007 period ignored Plaintiff requests to provide her 

last Non-Disclosure Agreement (NDA) signed prior to her retirement in April 2002. 

HPSCI does not dispute that the last NDA signed is controlling and governing, post-

retirement, so Plaintiff needs it not only for this court case but also for other purposes. 

In this case, both HPSCI and NSA are alleging that each agency may not only 

search Plaintiffs papers, but also seize or deny publication of unclassified information 

solely on the basis of Plaintiff's 1985 and 1999 Nondisclosure Agreements, that reference 

unclassified as well as classified information. 

HPSCI has neither confirmed nor denied the existence of a subsequent NDA 

signed by Plaintiff before her April 2002 retirement, but consistently has ignored requests 

for such a document. Plaintiff, however, distinctly remembers a later NDA that covered 

only classified information. She pointed out problematic, impractical provisions within it 
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before being forced to sign it. She also found and read a copy of it at some point between 

August 2006 and July 2007. In August 2006, Plaintiff submitted to the Central 

Intelligence Agency for pre-publication review an opinion editorial regarding New York 

Times revelations about NSA's domestic surveillance. In July 2007, the FBI raided her 

home and seized the two prior NDAs now returned, among many other papers and 

materials. 

Plaintiffs last NDA was longer than the 1985 and 1999 NDAs. When she found it 

at her home, Plaintiff read it carefully because NSA had claimed that unclassified 

material could be redacted from the OpEd, contrary to her recollection. She found that 

the later NDA contained no provision governing unclassified information and emailed 

this information to John Dickas, on the staff of Senator Ron Wyden. Senator Wyden had 

written on Plaintiffs behalf to the Director ofNSA, protesting the withholding of 

unclassified information in the OpEd. The Director had responded that Plaintiffs NDA 

also governed unclassified information and thus he had power to withhold it. 

Plaintiff also recalls from re-reading her last NDA when she found it in 2006-07 

that HPSCI claimed the sole right to pre-publication review for HPSCI staff, although the 

Committee might seek the opinion of intelligence agencies before deciding a given issue. 

Plaintiff was supposed to have submitted her OpEd to HPSCI rather than to CIA. NSA's 

opinion, if sought, would be advisory only. HPSCI also grants its own clearances and has 

power to reveal information that the Executive Branch deems classified, should it follow 

certain procedures and officially decide to do so. These provisions were meant to protect 

the Committee's independent oversight capabilities and preserve separation of powers. 

The instant case fundamentally revolves around the NSA and HPSCI efforts to 
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withhold information about NSA's domestic surveillance and about fraud, waste and 

abuse at NSA. HPSCI apparently has been content to allow NSA to be the front man and 

assume the onus for withholding both classified and unclassified information. HPSCI 

was also content in 2006 to have NSA take the lead on banning unclassified discussion of 

HPSCI's oversight of domestic surveillance or lack thereof. If anything, HPSCI has since 

the New York Times revelations in 2005 been even more strident, defensive and close-

mouthed about NSA's domestic surveillance than has NSA itself. Clearly, in both 2006 

and in the last six months, the two cooperated closely. 

Regardless, NSA is claiming power that it does not possess, over Plaintiffs 

publications and over unpublished seized materials. Neither HPSCI nor NSA have power 

over Plaintiffs unclassified information if Plaintiffs memory is correct. Hence, there is 

incentive for both to withhold Plaintiffs last and governing NDA. 

NSA and the Freedom of Information Act. Plaintiff argues that particularly 

since it has been proven that NSA does not actually have the broad statutory powers over 

unclassified information that it has claimed under the NSA Act of 1959, the Agency must 

now meet standards for releasing information under the Freedom of Information Act. 

NSA denies that it has been subject to FOIA, although it is well known that there has 

been a FOIA office at its headquarters for decades. Now that it is proven to lack 

previously claimed statutory authority to withhold unclassified information other than for 

personnel security, it is incomprehensivle that it claims that FOIA does not cover it. This 

issue relates directly to NSA's failure to state an authority for withholding entire 

unclassified papers rather than merely redacting sensitive information, as other agencies 

do. 
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The Information Security Oversight Office has been designated under Executive 

Order 13526 as responsible to the President for policy and oversight of the Government-

wide security classification system. The Director of ISOO also serves as Executive 

Secretary of an Intelligence Community classification appeals panel, and ISOO staff 

provide its administrative support. ISOO thus has requisite authority and experience at 

both policy and implementation levels. Accordingly, ISOO is the appropriate authority to 

determine and report to the Court on whether NSA is now or would without previously 

claimed NSA Act authorities be required to meet legislated FOIA standards for 

declassifying information and for releasing declassified or unclassified information. 

IfNSA in neither case is subject to FOIA, ISOO should clarify the authorities 

under which its functions in these areas are governed. 

Documents Missing Headers and Footers. These documents constitute prima 

facie evidence that law enforcement officials secretly entered and searched Plaintiff's 

home prior to their overt July 26, 2007 raid. Contrary to law, Plaintiff has never been 

notified of that search and the Government has ignored her inquiries in this regard. The 

Ninth Circuit standard mandated notification within seven days unless an extension is 

granted. 

Rule 41 (g) provides that "a person aggrieved by an unlawful search and seizure of 

property ... may move for the property's return." The description of these papers is 

evidence of an unlawful search. If the search was conducted without a warrant, it is 

doubly illegal. Under case law precedent, even contraband may be returned if there is an 

illegal search, so the government may not enjoy "the fruits of the poisonous tree." (e.g., 

U.S. v. Comprehensive Drug Testing). 
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The FBI prolonged its investigation over many years, running out the statute of 

limitations for a civil rights lawsuit for illegal search, but a 41 (g) action is permissable 

and warranted. 

The documents are unique and distinctive. Within minutes of FBI entry, Plaintiff 

observed that they were gone from the office bookshelf and that all other NSA material 

on open bookshelves had been seized as well. They were "in plain view" and susceptible 

to a "sneak and peak" search. 

Defendant claimed throughout two legal mediations that it did not know what 

Plaintiff was talking about when she sought return of these documents. Three of the 

papers later were belatedly returned, but Defendant refuses to identify them as part of the 

"documents missing headers and footers" or to identify or catalog others that have not 

been returned, although the Government recently admitted to possession of an unknown 

number of partial documents that were not listed separately. Plaintiff seeks a complete 

listing and return of all documents "missing headers and footers," as identified by the FBI 

itself in the papers presented to an Oregon Magistrate Judge by the Government. 

Declassification of Thin Thread paper. Defendant alleges that Plaintiffs hard 

drive contains this allegedly TS/SCI paper and therefore that neither the paper nor the 

hard drive need be returned. 

However, J. Kirk Wiebe provided an affidavit verifying that this very paper was 

twice declassified in his related Maryland 41 (g) case. Wiebe has further informed 

Plaintiff that both releases were of an early version that contained a word taken out in a 

later version for fear that it might be classified. Therefore, all versions of the paper 

among Plaintiffs electronic documents or not yet overwritten on her hard drive must be 
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considered unclassified and returned. Her hard drive should be returned as well. 

Defendant, however, has refused to confirm or deny that the papers deliberately 

were released to Wiebe, while referencing the possibility that classified papers might 

mistakenly have been released to Wiebe. E.O. 13526 bans re-classification of 

declassified papers without approval up to the White House. This motion requires that 

NSA produce all relevant documentation regarding Wiebe's affidavit as well as the paper 

itself. 

CONCLUSION 

Plaintiff swears that the aforementioned facts are true and correct to the best of 

her ability. She respectfully requests that the Court grant her motion to compel 

production to the Court of this evidence that is material to Defendant's motion for 

summary judgment and Plaintiffs motion for partial summary judgment. 

DATED this 13th day ofFebruary 2015. 

;i=~ 
Diane Roark, pro se 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Plaintiff Motion to Compel Defendant to 
Produce Documents was mailed from the U.S. Post Office in Stayton, Oregon, on 
February 13,2015, to the Court and to James E. Cox, Jr .. It is being sent to: 

James E.Cox, Jr,. Esq. 
1000 S.W. Third Ave., Suite 600 
Portland, OR 97204-2902 rfUMe/~~ 

Diane Roark, pro se 

Page 8 Plaintiff Motion to Compel Defendant to Produce Documents, 
Roark v. U.S., 6:12-CY-01354-MC 

Case 6:12-cv-01354-MC    Document 103    Filed 02/17/15    Page 8 of 8


