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MOTION FOR LEAVE TO REPLY 

 
 

COMES NOW Sebastiaan Provost, by and through counsel, pursuant to LCrR 47.1(f), 

respectfully moves this Honorable Court for leave to reply on the following grounds: 

1. The government impliedly asks what is a journalist today? Mr. Provost prays this 

Honorable Court allow him to address this critical First Amendment issue central 

to the just determination of his motion.  

2. The government attempts to dismiss pro bono civil rights litigation as an attempt 

to obtain publicity. This is a time-tested way of demeaning the constitutional 

concerns of the less powerful.1 Mr. Provost requests that he be able to reply to this 

mischaracterization of his legal position. 

3. The government uses content from experienced civil rights attorney Jay 

Leiderman’s personal business website in its exhibits. Along with sending a 

message that attorneys risk ad hominem attack for the duty-bound advocacy of 

our constitution, these exhibits contravene the rules of hearsay and authentication 

should this Honorable Court choose to apply the Federal Rules of Evidence to the 

adjudication of this motion. See. F.R.E 801, 901.  
                                                 
1 Also contrary to the aspirations of our legal ethics which speak to the duty of taking on challenging cases 
pro bono. See ABA Model Rule 6.1  
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For the above-referenced grounds, Mr. Provost respectfully moves this Honorable 

Court for leave to reply pursuant to LCrR 47.1(f). 

 

       Respectfully submitted, 

 

       s/Jason Flores-Williams 

       Jason Flores-Williams  
       Attorney for Mr. Provost 
       Bar No. 132611 
       624 Galisteo #10 
       JFW@JFWLAW.NET 
       Santa Fe, NM 87505 
       T: 505-467-8288 
       F: 505-467-8288 
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(P)ROPOSED ORDER FOR MOTION FOR LEAVE TO REPLY  

 

Mr. Provost’s Motion For Leave To Reply is GRANTED____________ 

 

Respectfully submitted, 

s/Jason Flores-Williams 

Jason Flores-Williams  
Attorney for Mr. Provost     __________________ 
Bar No. 132611      Hon. Sam A Lindsay 
624 Galisteo #10      Federal Court Judge 
Santa Fe, NM 87505 
JFW@JFWLAW.NET 
T: 505-467-8288 
F: 505-467-8288 
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CERTIFICATE OF SERVICE 

 

I certify that on 4/14/13, I caused a copy of the foregoing pleading to be delivered via 

electronic filing to the Honorable Sam. A. Lindsay, United States District Judge; and Ms. 

Candina S. Heath, Assistant United States Attorney; and Mr. Doug Morris , Assistant 

Federal Public Defender; and via fax to interested party CloudFlare, Inc.   

 

s/ Jason Flores-Williams 

Jason Flores-Williams 
Attorney for Mr, Provost 
Bar No. 132611 
624 Galisteo #10 
SF, NM 87505 
JFW@JFWLAW.NET 
T: 505-467-8288 
F: 505-467-8288 
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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE NORTHERN DISTRICT OF TEXAS 
 DALLAS DIVISION 

___________________________________________ 
 

UNITED STATES OF AMERICA ' 
 ' 
v. ' No.  3:12-CR-317-L 
 '   
BARRETT LANCASTER BROWN (1) ' 
 
  
 GOVERNMENT=S MOTION TO DISMISS 

MOTION TO INTERVENE AND QUASH SUBPOENA 
 

The United States, by and through the undersigned Assistant United States 

Attorney, respectfully files this Motion to Dismiss the Motion to Intervene and Quash 

Subpoena (Document 42). 

POSITIONS OF THE PARTIES 

1. Sebastiaan Provost, by and through his attorney, filed a Motion to Intervene and 

Quash Subpoena, that being a post indictment trial subpoena issued by the government to 

Cloudflare, Inc. (Cloudflare).  As to his Motion to Intervene, Provost relied on Fed. R. 

Crim. P. 17(c)(2), Fed. R. Civ. P. 24, and cited a few cases.  As to his Motion to Quash, 

Provost claimed that Cloudflare’s compliance with the subpoena would somehow violate 

Provost’s First and Fifth Amendment rights.   

2. Provost fails to present a cognizable right to intervene in this criminal case, or to 

quash the subpoena.  Provost did not include an affidavit or offer any specific facts in 

support of his claims, which were otherwise conclusory.  Provost was not a named 
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defendant or mentioned in the Indictment as an unindicted coconspirator.  Provost is not a 

party to this criminal case, or any criminal case in the Northern District of Texas at this 

time.  Provost is not a citizen of the United States and does not reside within the United 

States; therefore his claims to rights under the First and Fifth Amendments are without 

merit.  Provost does not purport to be an officer or employee of Cloudflare, and therefore 

cannot represent the interests of Cloudflare 

3. Provost’s Motion is indicative of an agenda other than what is presented.  Provost 

is represented by Jason Flores-Williams, who is one of the three founders of a newly 

formed entity called the Whistleblower Defense League (WBDL). This Motion is the first 

action undertaken by the WBDL, and therefore the source of some self-promotion.  

Within a few hours of filing the Motion, the Motion and statements by the WBDL were 

posted publically.  See Attachments A,1 B,2 and C.3  Mr. Flores-Williams advised the 

government that he represented Provost pro bono.  Mr. Flores-Williams further advised 

that Provost resides outside the United States.  The government understands that Provost 

is not a citizen of the United States.  Provost had declined to informally resolve his issues, 

and instead now seeks to make public his issues, as well as his association with defendant 

Brown, the website Echelon2.org, and with the defendant Brown’s Project PM. 

                                                 
1  Attachment A is a screenshot from 
http://dissenter.firedoglake.com/2013/04/02/legal-group-launches-to-aggressively-challenge-us-governme
nt-prosecutions-of-whistleblowers/. 
2  Attachment B is a printout of 
http://jayleiderman.blogspot.com/2013/04/wbdl-challenges-government-subpoena.html?spref=tw 
(without comments). 
3  Attachment C is a screenshot of the tweets @freebarrett_ on https://twitter.com/FreeBarrett_ as of 
3:30p.m., Wednesday, April 3, 2013. 
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4. The government contends that Provost’s attempted intervention and motion to 

quash were pursued in order to transform Brown’s criminal case into some sort of “impact 

litigation,” and for that reason alone his Motion should be denied.  United States v. Lepp, 

2013 WL 173960, *1 (N.D.Cal. January 16, 2013).4  Provost fails to articulate any legal 

authority permitting this Court to allow him to intervene in this criminal case, and further 

lacks standing to move to quash the subpoena. 

5. The government requests that this Honorable Court deny Provost’s Motion simply 

because it is conclusory, unsupported, and facially overbroad.  The government responses 

below are provided in an attempt to anticipate what Provost might have meant. 

 

BACKGROUND 

6. The evidence to be presented at trial will establish that in September 2012, 

defendant Barrett Lancaster Brown posted communications online, threatening the safety 

of a Federal Bureau of Investigation (FBI) Special Agent and the Special Agent’s family, 

as well as threatening law enforcement in general.  In these communications, defendant 

Brown referenced and used the entity he founded, called Project PM.  Project PM served 

as a forum through which defendant Brown and other individuals sought to discuss their 

joint and separate activities and engage in, encourage, or facilitate the commission of 

                                                 
4  Lepp cites and relies on Harrelson v. United States, 967 F.Supp. 909, 912 (W.D.Tex. 1997), stating 
“[t]his Court is aware of no authority that would support intervention by a third party in a criminal 
proceedings under Federal Rule of Civil Procedure 24(a).”  Lepp, at *1 
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criminal conduct online.  The ProjectPM site was maintained at Echelon2.org.5  

Echelon2.org was served by Cloudflare  Cloudflare, among other things, was a web 

hosting service and was incorporated in California in or about February 2010.  Cloudflare 

provided many services including hosting websites and “provid[ing] performance and 

security for any website.”6 

7. For his threatening communications, Brown was arrested on a criminal complaint 

on September 12, 2012.  In October 2012, a federal grand jury returned an Indictment 

(Document 19) in this case, charging defendant Brown with violations of 18 U.S.C. 

' 875(c) (Internet Threats); 18 U.S.C. ' 371 (18 U.S.C. ' 119)( Conspiracy to Make 

Publically Available Restricted Personal Information of an Employee of the United 

States); and 18 U.S.C. '' 115(a)(1)(B) and (b)(4) (Retaliation Against a Federal Law 

Enforcement Officer).  The Introduction to the Indictment identified occasions when 

defendant Brown used or referenced Project PM or Echelon2.org in furtherance of or to 

facilitate the violations alleged.  Paragraph one of the Indictment’s Introduction provided 

the following information: 

Barrett Lancaster Brown created Project PM in approximately 2010.  
Project PM was a IRC/wiki based blogger network created to allow Brown 
and those he associated with to share information and achieve or pursue 
certain goals.  Barrett Lancaster Brown used the website wiki.echelon2.org 
to operate Project PM. 
 

Project PM or Echelon2.org also are referenced in the Indictment paragraphs 2a, 2c, 2e, 3c, 

4, 5c, 5d, 5e, 8a, 8b, 8e, 10b. 
                                                 
5  Echelon2.org resolves to http://wiki.echelon2.org/wiki/Main_Page. 
6  The information is found at http://blog.cloudflare.com/what-is-cloudflare. 
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8. In January 2013,7 the government caused the issuance of a trial subpoena8 to 

Cloudflare, to produce non-content data related to Echelon2.org.  The trial subpoena 

requested Cloudflare to produce documents associated with Echelon2.org for defendant 

Brown’s trial that are relevant to defendant Brown and to the Indicted charges.  

Specifically the government requested that Cloudflare produce subscriber information, 

type and length of service provided, payments made to Cloudflare, other domains 

associated with the same customer, DNS configuration, and transactional information.   

9. On March 19, 2013, the government advised Cloudflare that it did not oppose 

Cloudflare advising its customer of the existence of the subpoena.  On or about 

March 28, 2013, Cloudflare advised the government that based on its customer’s request, 

Cloudflare would not comply with the trial subpoena until its customer’s issue had been 

resolved.  Cloudflare never identified its customer by name. 

10. On April 2, 2013, Jason Flores-Williams filed a filed a Motion to Intervene and 

Quash Subpoena (Document 42), claiming to represent a customer of Cloudflare, that 

being a Sebastiaan Provost.  Flores-Williams did not present any credible information to 

authenticate his claim that Provost was in fact the Echelon2.org account customer of 

Cloudflare. 

                                                 
7 The subpoena was corrected and reissued on March 5, 2013. 
8  18 U.S.C. ' 2703(c)(2) provides that pursuant to a Federal trial subpoena,“[a] provider of electronic 
communication service or remote computing service shall disclose to a governmental entity the (A) name; 
(B) address; (C) local and long distance telephone connection records, or records of session times and 
durations; (D) length of service (including start date) and types of service utilized; (E) telephone or 
instrument number or other subscriber number or identity, including any temporarily assigned network 
address; and (F) means and source of payment for such service (including any credit card or bank account 
number), of a subscriber to or customer of such service.” 
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11. However, in a blog posted on April 9, 2013, a Sebastiaan Provost admitted to 

receiving notice from Cloudflare of the trial subpoena.9  In the posting, Provost described 

Echelon2.org as “a very specific wiki, aimed to collect information and research about the 

global intelligence community.”  See Attachment D.10  However, Echelon2.org 

described itself, in part, as a “pursuance,” and further defined a “pursuance” “as some 

number of people who have come together via the internet to pursue some action or agenda 

on which participants will work closely via a set of online communication mediums in 

order to achieve their goal.”11  

 

ARGUMENTS AND AUTHORITIES   

12. Although the government contends that Provost cannot intervene in this criminal 

case, it will first address Provost’s inability to move to quash this particular subpoena 

under the Stored Communications Act (SCA). 

A. Provost Lacks Standing to Move to Quash the Subpoena, i.e. There is No 
Statutory Standing Under the Stored Communications Act 
(18 U.S.C. §§ 2703 and 2704) 

 
13. Through 18 U.S.C. § 2703(c)(2), Congress authorized and enabled the government 

to obtain certain records pursuant to a Federal trial subpoena.  18 U.S.C. § 2703(c)(2) 

stated that “[a] provider of electronic communication service or remote computing service 

                                                 
9  The government would need to subpoena the subscriber and transactional records from 
wordpress.com to authenticate the identity of this blogger. 
10  Attachment D is a printout of http://sebaprovost.wordpress.com/2013/04/, purporting to be a 
statement posted by Provost on April 9, 2013. 
11  Echelon2.org site, found at 
http://web.archive.org/web/20120122182642/http://wiki.echelon2.org/wiki/Guide_to_Pursuants. 
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shall disclose to a governmental entity the (A) name; (B) address; (C) local and long 

distance telephone connection records, or records of session times and durations; 

(D) length of service (including start date) and types of service utilized; (E) telephone or 

instrument number or other subscriber number or identity, including any temporarily 

assigned network address; and (F) means and source of payment for such service 

(including any credit card or bank account number), of a subscriber to or customer of such 

service.” (Emphasis added).  Congress therefore intended that the service provider’s 

production of the subpoenaed material would be mandatory.   

14. Congress specifically permitted the “customer” to challenge a 18 U.S.C. § 2703 

subpoena in one fact-specific situation; that being, when the subpoena directed the service 

provider to “create a backup copy of the contents of the electronic communications sought 

in order to preserve those communications.” 18 U.S.C. §§ 2704(a)(1) and 2704(b).  

Congress intentionally did not make allowances for the “customer” to challenge any other 

type of18 U.S.C. § 2703 subpoena.  The “customer challenge” provision of 

18 U.S.C. § 2704 is not applicable in this case.12 The subpoena to Cloudflare did not direct 

Cloudflare to create a backup pursuant to 18 U.S.C. § 2704.  The subpoena was simply 

requested Cloudflare to produce non-content data as identified in 18 U.S.C. § 2703(c)(2).  

Thus, Provost has no statutory standing to bring a motion to quash the subpoena on 

                                                 
12  In the drafting of the Stored Communication Act (SCA), “Congress clearly provided pre-disclosure 
protections for one type of § 2703 order but not for others . . . . [It] must [be] infer[red] that Congress 
deliberately declined to permit challenges for the omitted orders.”  A trial subpoena under 18 U.S.C. 
§ 2703(c)(2) was omitted from any provision in 18 U.S.C. § 2704 allowing the customer of the service 
provider to challenge the service provider’s compliance with the trial subpoena. 
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non-constitutional grounds.  In re Application of the United States of America for an 

Order Pursuant to 18 U.S.C. § 2703(d), 830 F. Supp. 2d 114, (E.D.Vir. Nov. 10, 2011). 

B. No Right to Intervene in a Criminal Case 
 

15. Provost seeks to intervene in a criminal case.  Provost relies on Fed. R. Civ. P. 24,  

Fed. R. Crim. P. 57(b),13 and cites a few cases (In re Associated Press, 162 F.3d 503 (7th 

Cir. 1998) and United States v. Rollins, No. 09-2293 (7th Cir. June 9, 2010)14).  However, 

the criminal rules do not provide for a third party to intervene in a criminal case.  

See United States v. Kollintzas, 501 F.3d 796, 800 (7th Cir. 2007) (“There is no provision 

in the Federal Rules of Criminal Procedure for intervention by a third party in a criminal 

proceeding; intervention in civil proceedings is governed by Rule 24 of the Federal Rules 

of Civil Procedure, which does not apply in a criminal case.”) (emphasis in original); 

Schultz v. United States, et al., 594 F.3d 1120 (9th Cir. 2010) (even the victim may not 

intervene in a related civil suit in pursuit of his interest in restitution under the Mandatory 

Victim Restitution Act); DSI Associates, LLC v. United States 496 F.3d 175, 183-86 (2nd 

Cir. 2007) (third parties may not intervene in criminal forfeiture proceedings to assert their 

interests in property being forfeited); Harrelson v. United States, 967 F.Supp. 909, 912 

(W.D.Tex. 1997) (intervention pursuant to Fed. R. Civ. P. 24 is generally not permitted in 

federal criminal proceedings), citing United States v. Briggs, 514 F.2d 794, 804 (5th Cir. 

                                                 
13  Fed. R. Crim. P. 57(b) is titled “Procedure When There Is No Controlling Law” and provides, in 
pertinent part, that “[a] judge may regulate practice in any manner consistent with federal law, these rules, 
and the local rules of the district.”  The government contends that to be consistent with the prevailing 
“federal law, these rules, and the local rules” this Court should deny Provost’s Motion to Intervene and 
Motion to Quash. 
14  Correct cite is United States v. Rollins, 607 F.3d 500 (7th Cir. 2010). 
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1975) (holding that an unindicted coconspirator had no right to intervene under the Fed. R. 

Crim. P.); In re Application of the New York Times Co., 878 F.2d 67, 67-68 (2nd Cir. 1989) 

(noting that “no rule of criminal procedure allows intervention by third parties in a criminal 

proceeding.”); and United States v. Davis, 902 F.Supp. 98, 101 (E.D.La.1995) (noting the 

lack of an intervention provision in Fed. R. Crim. P.). 

16. In support of his motion to intervene, Provost cites In re Associated Press, 162 F.3d 

503 (7th Cir. 1998).  In re Associated Press did not involve a subpoena, it involved a news 

agency’s petition to intervene in order to cause the release of records in a criminal case.  

The Courts have allowed news agencies to challenge gag orders or orders limiting their 

ability to interview jurors. See In re Application of the New York Times Co., 878 at 67–68 

(2d Cir.1989) (finding that the Court of Appeals has jurisdiction over a newspaper's appeal 

of a gag order); Davis, 902 F.Supp. at 101 (newspaper can intervene in criminal case to 

challenge gag order); United States v. Harrelson, 713 F.2d 1114 (5th Cir.1983) (press 

challenge to order limiting scope of post-trial juror interviews); In re The Express–News 

Corporation, 695 F.2d 807 (5th Cir.1982) (acknowledging press standing to challenge 

order limiting right to interview jurors); United States v. Antar, 38 F.3d 1348 (3d Cir.1994) 

(same).  As far as the government knows, Provost is not a news agency, nor does his work 

in building websites rise to the level of being considered a member of the press. 

17. The other cases cited by Provost, i.e. Gravel v. United States, 408 U.S. 606 (1972), 

Warth v. Seldin, 422 U.S. 490 (1975), and Matthews v. Eldridge 424 U.S. 319 (1976), 

either did not stand for what he claimed or were distinguishable.  The Supreme Court in 
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Gravel vacated the prior court’s order granting full relief to the intervener.  Also, Gravel 

did not deal with a trial subpoena or an indicted case.  Gravel also dealt with a legislative 

immunity privilege which is not available to Provost.  Warth and Matthews did not deal 

with a third party intervening in a criminal case. 

18. Provost contends that Fed. R. Civ. P. 24 should apply, and in support, cites United 

States v. Rollins, No. 09-2293 (7th Cir. June 9, 2010)5.  Fed. R. Civ. P. 24 does not apply 

in a criminal case.  Provost’s reliance on Rollins is in error.  Rollins does not say that the 

civil rules apply in criminal cases.  Rollins says motions to reconsider (the subject of 

Rollins) exist in criminal prosecutions notwithstanding the absence of a criminal rule, and 

cites Supreme Court holdings.  Rollins simply invokes a procedural vehicle by which a 

party to the criminal case can request the court to exercise it discretion in reconsidering a 

prior ruling.  Again, Rollins does not say that the civil rules apply in criminal cases.   

19. Assuming, arguendo, that Fed. R. Civ. P. 24 does apply in a criminal case, Provost 

fails to articulate how he is entitled to intervene.  Fed. R. Civ. P. 24 provides that a third 

party may intervene in a civil action as a matter of right or on a permissive basis, and that 

the Court must permit intervention if the third party has “an unconditional right to 

intervene by a federal statute,” or “claims an interest relating to the property . . . that is the 

subject of the action, and is so situated that disposing of the action may as a practical matter 

impair or impede the movant's ability to protect its interest, unless existing parties 

adequately represent that interest.”  Fed. R. Civ. P. 24(a)(1).  Provost does not have “an 

unconditional right to intervene by a federal statute.” 
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20. Rule 24(b) provides that “[o]n timely motion, the court may permit anyone to 

intervene who ... has a claim or defense that shares with the “main action” a common 

question of law or fact.”  Fed. R. Civ. P. 24(b)(1), (b)(1)(B)(emphasis added).  The “main 

action” in 3:12-CR-317-L is the Indictment.  Provost fails to articulate (more likely does 

not want to articulate) what claim or defense he shares with defendant Brown regarding the 

criminal conduct alleged in the Indictment. 

21. Continuing down Provost’s faulty reasoned path, if Fed. R. Civ. P. 24(b) applies, 

then Fed. R. Civ. P. 45(c) also applies.  Rule 45(c) is entitled “Protection of Persons 

Subject to Subpoena” and is the primary civil guidance on Subpoenas.  Even the title of 

the rule indicates that only the recipient of the subpoena has the authority to seek an order 

quashing it.  The Fifth Circuit has held a non-party does not have standing to raise “the 

issue of [a non-party's] amenability to the compulsory process of the district court since 

they are not in possession of the materials subpoenaed and have not alleged any personal 

right or privilege with respect to the materials subpoenaed.” Brown v. Braddick, 595 F.2d 

961, 967 (5th Cir.1979); see also Garrett v. Blanton, No. 89-4367, 1993 WL 262697, at *5, 

(E.D.La. July 6, 1993).  Provost only seeks to intervene because he seeks to quash the 

subpoena.  Even if the civil rules were applicable, Provost has no right to quash, and 

therefore no reason to intervene. 

22. Bottom line, the civil rules do not apply to this criminal prosecution.  As a third 

party, Provost cannot intervene in Brown’s criminal case. 
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C. Provost Lacks Standing to Move to Quash the Subpoena, i.e. Provost Lacks 
any Personal Right or Privilege15 

 
23. Cloudflare was the entity subpoenaed, and a representative of Cloudflare was 

commanded to appear before this Honorable Court with the items identified pursuant to the 

subpoena.  The subpoena was not directed at Provost, and did not command Provost to do 

or produce anything.  Provost is not a named defendant or a party to the criminal action.  

Provost does not claim any proprietary interest in defendant Brown’s ProjectPM or in 

Echelon2.org.  Provost admitted that he “did not actively participate in Project PM.”  

Provost admitted to hosting Brown domain Echelon2.org (Project PM Wiki), on his 

Cloudflare account, and maintaining the server. See Attachment D. 

24. 9A Wright and Miller, Federal Practice and Procedure § 2463.1 at 501–06 (2008) 

(“Wright and Miller”) provides that “[a] motion to quash, or for a protective order, should 

be made by the person from whom the documents, things, or electronically stored 

information are requested. Numerous cases have held that a party lacks standing to 

challenge a subpoena absent a showing that the objecting party has a personal right or 

privilege regarding the subject matter of the subpoena.”  (Emphasis added).  Provost 

does not claim any legally-cognizable interests in the items sought by the trial subpoena 

issued to Cloudflare, and therefore Provost does not have standing to challenge the validity 

                                                 
15  Provost cites The People v. Harris, 36 Misc.3d 613, 945 N.Y.S.2d 505 (April 20, 2012) and The 
People v. Harris, 36 Misc.3d 868, 949 N.Y.S.2d 590).  The first Harris case discussed the defendant’s lack 
of standing to move to quash a subpoena issued by the prosecution to Twitter, Inc. in the defendant’s case. 
The second Harris case involved Twitter, Inc.’s failed attempt to quash the same subpoena.  Both Harris 
cases go against Provost.  The court denied both the defendant’s and the subpoena-recipient’s motions to 
quash.  The only third party in the Harris cases was the subpoena-recipient. 
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of that subpoena. See, e.g., Gravel v. United States, 408 U.S. 606, 92 S.Ct. 2614, 33 

L.Ed.2d 583 (1972) (asserting constitutional privilege, U.S. Senator may move to 

intervene and quash subpoena directed at his assistant). 

D. Provost Lacks Standing to Move to Quash the Subpoena, i.e. The subpoena 
is not Unreasonable or Oppressive 

 
25. Provost also relies on Fed. R. Crim. P. 17(c)(2) to quash the subpoena.  Rule 

17(c)(1) of the Federal Rules of Criminal Procedure provides that “[a] subpoena may order 

the witness to produce any ... documents ... or other objects the subpoena designates.  The 

court may direct the witness to produce the designated items in court before trial or before 

they are to be offered in evidence.”  “A subpoena for documents may be quashed if their 

production would be ‘unreasonable or oppressive,’ but not otherwise.”  United States 

v. Nixon, 418 U.S. 683, 698 (1974) (Emphasis added).  Congress specifically authorized 

and enabled the government to obtain certain records pursuant to a Federal trial subpoena 

pursuant to 18 U.S.C. § 2703(c)(2), therefore the government’s use of a trial subpoena to 

request those records cannot be unreasonable or oppressive.  Also, Cloudflare as the 

subpoena’s recipient would be the proper party to move to quash, not a third party.  

Cloudflare cannot claim and has not claimed that the subpoena is unreasonable or 

oppressive.  Ultimately, Provost lacks standing. 
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E. Provost Lacks Standing to Move to Quash the Subpoena, i.e. Lack of 
Constitutional Grounds 

 
26. In his motion to quash, Provost claims that “when a third party’s rights are 

threatened by the government, then they have a right to avail themselves of due process.” 

Provost infers that his First and Fifth Amendment “rights” have been or will be violated by 

Cloudflare’s compliance with this trial Subpoena.  However, Provost fails to articulate 

how he acquired the protection of the First or Fifth Amendment, or how they would be 

violated by Cloudflare’s compliance with this trial Subpoena.  As a non-citizen and a 

non-resident, and without any voluntary physical connections to the United States, Provost 

cannot claim entitlement to those protections.16  The trial subpoena is not issued to him.  

Provost has no obligation to produce anything.  The trial subpoena does not mention 

Provost, or specifically request the production of items belonging to or authored by 

                                                 
16  The government reserves the right to respond further concerning Provost’s constitutional rights, if 
and when Provost can establish that he has been afforded the protection of those rights.  In any event, the 
government cites a few worthwhile cases: In United States v. Verdugo-Urquidez, 494 U.S. 259 (1990), the 
Supreme Court held that the Fourth Amendment does not apply to the search and seizure by United States 
agents of property that is owned by a nonresident alien and located in a foreign country.  While aliens 
enjoy certain constitutional rights, they are not entitled to the protection of the Fourth Amendment abroad if 
they have “no previous significant voluntary connection with the United States * * *.”  Id. at 271.  See id. 
at 274-275 (“At the time of the search, [defendant] was a citizen and resident of Mexico with no voluntary 
attachment to the United States, and the place searched was located in Mexico.  Under these 
circumstances, the Fourth Amendment has no application.”). See United States v. Emmanuel, 565 F.3d 
1324, 1331 (11th Cir. 2009) (the Fourth Amendment did not apply to non-resident alien’s conversations 
intercepted in the Bahamas); In re Terrorist Bombings of U.S. Embassies in East Africa, 552 F.3d 157, 168 
(2d Cir. 2008) (“the Fourth Amendment affords no protection to aliens searched by U.S. officials outside of 
our borders”) (citing Verdugo-Urquidez).  Johnson v. Eisentrager, 339 U.S. 763, 771 (1950) (“Mere 
lawful presence in the country creates an implied assurance of safe conduct and gives [the noncitizen] 
certain rights; they become more extensive and secure when he makes [a] preliminary declaration of 
intention to become a citizen, and they expand to those of full citizenship upon naturalization”); Fong Yue 
Ting v. United States, 149 U.S. 698, 724, (1893) (“having taken no steps towards becoming citizens [they] 
remain subject to the power of Congress to expel them”); Veiga v. World Meteorological Organization, 568 
F.Supp.2d 367, 374 (S.D.N.Y. 2008). (non U.S. citizen without sufficient connection to the U.S. was not 
entitled to constitutional protections.) 
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Provost.  Provost fails to specify what materials would be produced by Cloudflare, and 

how the production of those materials would impact any rights, assuming he had rights.  

His claims of constitutional violations are wholly conclusory. 

27. Provost also accused the government of “using the prosecution of Mr. Brown as a 

‘fishing expedition’ against Mr. Provost.”  Since the undersigned first became aware of 

the name “Sebastiaan Provost” by his own filing of the Motion to Intervene and Quash 

Subpoena, Provost’s statement is in error.  Provost’s argument is long on rhetoric and 

short on reliable facts. 

F. Provost’s Motion is Facially Overbroad 
 

28. Finally, Provost’s motion is facially overbroad.  Provost moved to quash the 

subpoena in its entirety.  Provost fails to identify the “objectionable” data or information 

that he contends will be produced by Cloudflare  The trial subpoena’s request is 

circumscribed and reasonable. Cloudflare’s compliance therewith would not be oppressive 

or unreasonable.  Provost’s motion to intervene and quash is without merit. 

CONCLUSION 

29. Provost failed to present a cognizable right to intervene in this criminal case or to 

quash the subpoena.  Provost claims are conclusory at best, and do not meet the threshold  
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for even an evidentiary hearing.  In conclusion, Provost’s Motion to Intervene and Quash 

Subpoena should be denied, with prejudice. 

Respectfully submitted, 
 

SARAH R. SALDAÑA 
UNITED STATES ATTORNEY 
 
S/ Candina S. Heath 
CANDINA S. HEATH 
Assistant United States Attorney 
State of Texas Bar No. 09347450  
1100 Commerce Street, 3rd Floor 
Dallas, Texas  75242 
Tel:  214.659.8600 
Fax: 214.659.8812 
candina.heath@usdoj.gov 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on April 13, 2013, I electronically filed the foregoing document 

with the clerk for the U.S. District Court, Northern District of Texas, using the electronic 
case filing system of the court.  The electronic case filing system sent a "Notice of 
Electronic Filing" to Brown’s attorney of record, Doug Morris, who consented in writing 
to accept this Notice as service of this document by electronic means.  I also faxed this 
Motion to Jason Flores-Williams, Esq. at 505.467.8288. 

 
S/ Candina S. Heath 
CANDINA S. HEATH   
Assistant United States Attorney 
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