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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

 

EDWARDS, HORACE B., et al.  ) 

    Plaintiff, ) 

      ) 

v.    )  Case No. 14-cv-02631-JAR-TJJ  

   ) 

SNOWDEN, EDWARD JOSEPH, et al. ) 

 ) 

    Defendants. ) 

 

PLAINTIFF’S REPLY MEMORANDUM TO DOCS. 28 AND 33  

MOTION TO STAY THE DISTRICT COURT’S DOC. 17  

ORDER PENDING APPEAL 

MATTER BEFORE THE COURT 

 This Plaintiff’s Reply Memorandum to Defendant’s Opposition (Doc. 33), also 

linked to (Docs. 17, 20, 21, 22, and 28), is filed for clarification and legal support for 

Plaintiff’s Complaint herein for four (4) reasons:   

1. Defendants have intentionally or grossly negligently used improper litigation 

tactics to misdirect this Court, resulting in circumstances that have degraded and 

interfered with the proper administration of justice in this matter.  For example, citing to 

inapplicable legal precedent, (Doc. 16), Defendants’ counsel misled and/or invited this 

Court into clear error and/or other misunderstandings of applicable law by repeatedly 

ignoring established and binding legal authority, not following stare decisis, to purposely 

avoid the crux of the allegations at issue in this suit, i.e. Defendants’ admitted misuse of 

stolen national intelligence classified information contained in the film, Citizenfour, 

which justifies the imposition of a constructive trust on Defendants’ ill-gotten gains.  

These admitted material facts, which include standing based upon the existence of long 

established principles of equity and fiduciary duty pursuant to binding United States 

Supreme Court precedent in Snepp v. United States, 444 U.S. 507 (1980),  required 
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prompt, non-discretionary application of a constructive trust by government officials and 

agencies in the Executive Branch of the United States Government in the nature of 

mandamus, as necessarily enforced by a Federal District Court, and Snowden’s breach of 

fiduciary duty, combined with principal/agency liability principles, required linking all 

the other Defendants to the wrongful acts of Defendant Snowden and support finding a 

constructive trust on Defendants’ assets. 

2.  The Order denying the Motion to Seal (Doc. 17) adopted Defendants’ argument 

based upon inapposite, irrelevant legal precedent asserted in their Opposition (Doc. 16) 

under the admitted facts of this case without a hearing or any meaningful opportunity for 

Plaintiff to reply or distinguish the unsubstantiated legal precedent, thus Defendants 

ignited any ensuing legal arguments on sealing classified documents.  Their misdirection 

of the Court’s attention by assertion of inapposite legal precedent cloaked in the 

Defendants’ assurances their Opposition proffered legally supportable arguments 

continues to fan the flames of invited error, beginning with (Doc. 16) and carrying over 

and through (Doc. 33).  Defendants intentionally beckoned the Court to rely, without 

proper justification in fact or law, upon their invitation to err in (Doc. 16), and after 

having been given actual notice of their oversight, they continue to fail to correct reliance 

on irrelevant legal precedent, frustrating the proper administration of justice and delaying 

the instant action.  Furthermore, Defendants now attempt to disavow the factual 

admissions, (Doc. 33, at 5) including, for example, their binding admissions that 

Citizenfour and its transcript contain classified information, (Doc. 14-1, e.g. at 29-31, 32, 

37-40, 45-46, and elsewhere).  The admissions were specifically cited and emphasized by 

Defendants in their motion to dismiss (Docs. 13 and 14), which they now attempt to 

disown.  This litigation strategy is thus not designed to assist the Court in accordance 
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with the applicable Federal Rules of Civil Procedure and the Local Rules of this Court in 

rendering justice on a level playing field, typified by, inter alia, wrongful personal 

attacks on the credibility of Plaintiff, inherently violative of Federal Rules, and similar 

ethically improper and erroneous pleadings attempting to undermine the testimony of 

supporting witnesses.  Such conduct goes beyond any reasonable, zealous permissible 

conduct on behalf of a client and crosses the line into impermissible conduct, undertaken 

without proper foundation and subject to procedures in the Tenth Circuit for relief. 

3. Plaintiff seeks to clarify the purpose of the Motion to Stay (Doc. 28) filed on 

procedural grounds, now moot, in conjunction with attempting to undo the legal 

entanglement triggered by Defendants’ intentional citation to case law not on point as 

support for standards applicable to how all individuals, but especially Courts and 

attorneys, should  handle classified information. 

4. Refutation of misleading and materially false factual and legal information 

contained in the Declaration of Bernard Rhodes (Doc. 33-1) asserted by Defendants’ 

counsel and alleged ethical misconduct related thereto. 

1. It is Indisputable the Defendants Have Admitted Material Facts that the 

Film Citizenfour Contains National Intelligence Classified Information and a 

Constructive Trust Should be Imposed. 
 

Under United States Supreme Court precedent, Snepp v. United States, 444 U.S. 

507 (1980), the mandated, not discretionary, manner to deal with a former CIA agent, 

(now a fugitive in Russia charged with three felonies by the United States Department of 

Justice, including the theft and unauthorized conveyance of classified information to 

another person) who publishes government information without authorization is the 

imposition of a constructive trust on the proceeds of the publication.  This holding is not 

a remedy of a discretionary nature subject to the discretion of any federal official.  
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Rather, its enforcement and imposition by the executive branch officials and any lower 

Court beneath the United States Supreme Court is mandatory because it is a remedy of 

last resort and one which should be imposed as “the natural and customary consequence 

of a breach of trust.”  Snepp at ¶13.  Because national security information would likely 

have to be revealed in civil litigation involving unauthorized publications by intelligence 

officers, the Government is at a significant disadvantage in enforcing breaches of 

mandatory non-disclosure agreements intelligence agents sign upon employment and 

disengagement from employment.  “When the Government cannot secure its remedy 

without unacceptable risks, it has no remedy at all.”  Snepp at ¶ 12.  Due to the deterrent 

effect the constructive trust is intended to engender, it is the United States Supreme 

Court’s remedy of choice and must be applied, under the indisputable facts and 

admissions applicable here and in analogous circumstances, by every Federal District and 

Circuit Court in the United States.  Every day that goes by without imposition of a 

constructive trust in the instant case for Defendants admitted possession and use of 

classified information in the film, Citizenfour, the nation and its national security is 

“irreparably harmed.”  [Citations omitted]  Snepp at ¶ 10.   

In Defendants’ memorandum in support of their motion to dismiss (Doc. 14-1, 

e.g. at 29-31, 32, 37-40, 45-46, and elsewhere), Defendants admit classified information 

is contained throughout the film.1  With these defense admissions and meritless factual 

                                                           
1 Although Plaintiff’s legal position is and remains he respectfully disagrees with the Court’s 
determination not to seal the film DVD and transcript and place them in a classified file, Plaintiff does 
not dispute the materials’ authenticity, i.e. the film DVD Citizenfour and the transcript of Citizenfour 
filed with the Court, and agrees with the District Court that under the Tenth Circuit holdings in 
Alvarado v. KOB-TV, 493 F.3d 1210 (10th Cir. 2007) and GFF Corp. v. Associated Wholesale Grocers, 130 
F.3d 1381, 1384 (10th Cir. 1997) that the submission by Defendants of the Transcript and film DVD 
do not and did not convert any Rule 12(b)(6) motion to dismiss by the Defendants currently pending 
to a Rule 56 motion for summary judgment.  See also, Garrett v. Branson Commerce Park Comm. 
Improvement Dist., 13-CV-2551-JAR-JPO.  
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and legal conduct that transcends permissible litigation tactics and strategy under the 

applicable Rules, it is beyond cavil that a constructive trust is required and 

nondiscretionary under the applicable circumstances.  Failure to do so violates the well-

established procedures set forth in binding Supreme Court precedent, including the 

procedures required of a Federal District Court in handling classified information and the 

available relief when a party challenges the classified status of such information.  A 

constructive trust should be imposed and Plaintiff urges the Court to do so. 

2. The Improper Handling of Classified Information is a Serious Offense, 

Warranting a Sealing Order.  

 

Federal law imposes severe penalties for those who, in violation of their secrecy 

agreements with the United States Government and its agencies, or third parties who 

participate intentionally in the unauthorized possession, custody, control of such 

classified information and acting in concert with the thief, misuse or mishandle classified 

information.  “A fine and a 10-year prison term … await anyone, government employee 

or not, who publishes, makes available to an unauthorized person, or otherwise uses to 

the United States’ detriment classified information regarding codes, cryptography, and 

communications intelligence utilized by the United States or a foreign government.”  

Citing to 18 U.S.C. § 798.  See, K. Elsea, The Protection of Classified Information: The 

Legal Framework, RS21900, Congressional Research Service, at 10 (January 10, 2013).  

Citation to this Congressional Research Service circular was asserted by Plaintiff in the 

Motion to Seal (Doc. 15) and wholly ignored – and therefore unrebutted – by 

Defendants’ Opposition (Doc. 16). 

In addition to criminal penalties, other laws regulate individual’s conduct in 

various ways when it comes to classified information and how it should be handled.  For 
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example, Executive Order 13526 Section 1.1 provides that “[c]lassified information shall 

not be declassified automatically as a result of any unauthorized disclosure of identical or 

similar information…”  Elsea, id. at 12.  The movie Citizenfour fits this proviso; 

however, Defendants have gone so far as to assert (Doc. 33, p. 2) that Executive Order 

13526 has no teeth to it and has no force or effect for controlling any actions related to 

handling classified information.  Plaintiff respectfully submits that this Court should have 

exercised its authority under controlling precedent and procedure to prohibit such 

conduct under the aegis of applicable law.  Rather, this unprecedented and dangerous 

misapplication of the manner in which classified information is regulated exemplifies 

Defendants’ lack of candor with the Court by glossing over and ignoring the fact that the 

Executive Order is a significant part of the broader regulatory framework, including but 

not limited to, the Freedom of Information Act and the criminal sanctions of 18 U.S.C. § 

798 and 18 U.S.C. § 793, notable herein because Defendant Snowden has been charged 

thereunder.  In point of fact, the Executive Order is the basis upon which the first listed 

exemption from disclosure under the Freedom of Information Act [national defense or 

foreign policy information properly classified pursuant to Executive Order], prohibits 

disclosure.  See, 5 U.S.C. § 552(b)(1).  To suggest the Executive Order is not relevant 

legal authority for “any other person” is misleading, clear error and an abuse of this 

Court’s discretion in the context of uniform federal framework in which the handling of 

classified information is regulated in the various branches of government.  See (Doc. 33, 

p. 2).    

Given Plaintiff’s email with Mr. Rhodes on January 23, 2015, See, (Doc. 27-1, at 

2) that stated the Court should be provided with a copy of the movie, in camera, and 

having received no objection from defense counsel, combined with defense counsel’s 
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presumed knowledge of the criminal repercussions attendant to the mishandling of 

classified information, Plaintiff’s counsel did not expect any Opposition (Doc. 16) from a 

member of the Bar without further consultation and opportunity to attempt to work out a 

resolution, including a potential protective order.  This did not occur, but instead Mr. 

Rhodes filed an Opposition (Doc. 16), cited to non-classified case law for its support, and 

even with the knowledge that Plaintiff’s counsel objected to public filing, urging instead 

only in camera filing, Mr. Rhodes failed to mention to the Court in his Opposition that 

Plaintiff’s counsel objected to such public filing.  Under D. Kan. Rule 7.1(c) Plaintiff was 

not given an opportunity to file a written reply brief or memorandum before the Court 

ruled less than 9 hours later.  Substantial justice was not served and the ensuing filings 

were triggered by defense counsel’s acts. 

Startlingly, the actual admissions by Defendants on 2/10/2015 in their (Docs. 13 

and 14) Memorandum in Support of Motion to Dismiss Plaintiff’s First Amended 

Complaint, [Transcript, Doc. 13-1 at 29-31, 32, 37-40, 45-46, and elsewhere], 

heightened, not lessened, Plaintiff’s justifiable concerns about any handling of 

Defendants’ materials and arguably should have triggered heightened scrutiny by any law 

abiding citizen, who is presumed to know the law.  The admitted facts by Defendants that 

the film Citizenfour contains classified information, combined with Plaintiff’s and 

Plaintiff counsel’s knowledge of the law regarding potential federal criminal offenses for 

improper handling of classified materials, have caused Plaintiff and counsel to take extra 

precautions to conform their conduct to clearly operate within the law.  Apparently 

Defendant’s counsel relies upon an insular belief that the law does not apply during 

litigation.  Plaintiff Edwards’ caution is warranted regarding his exposure to classified 

information having had a Q clearance and having a lifelong obligation to the government 
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to properly handle such information.  See, Doc. 1 ¶2.  Despite Defendants’ assertions to 

the contrary, Mr. Edwards does have a legally cognizable injury if he inappropriately 

comes in contact with classified information he is unauthorized to have.  See, 18 U.S.C. § 

798, as well as his own fiduciary and contractual duties, which, although different from 

those applicable to a renegade criminally charged admitted former CIA/NSA/DIA 

undercover official, carry the same force as violations of secrecy agreements applicable 

to Defendant Snowden and are not mere trifles, as disgracefully implied in Defendants’ 

ad hominem attacks upon Plaintiff.  Plaintiff has been scrupulous about carrying out his 

lifelong promise made to the United States Government not to mishandle classified 

materials.  The exposure to potential criminal penalties under federal law’s prohibitions 

against mishandling of classified government information is ironically triggered and 

encouraged by the Defendants’ repeated mischaracterizations of the legal standards 

applicable to the handling of classified information.  Defendants’ Opposition resulted in 

clear error, because a sealing order under these circumstances is warranted and justified.   

3. Clarification of the Purpose of the Motion to Stay (Doc. 28). 

Defendants’ argument in (Doc. 33, pp. 8-9) appears to arise out of defense 

counsel’s own confusion about the state of record beginning on 2/19/2015, as (Doc. 28) 

was filed for a proper legal purpose, not unnecessarily to multiply Defendant’s legal 

work, but rather as stated therein to correct a procedural error, IF one occurred, arising 

out of a comment made in the Appellate Court’s Order of 2/20/15.  A simple phone call 

or email from defense counsel may have cleared up any confusion, before embarking on 

a vexatious litigation argument.  Confusion likely began with an incorrect assumption, 

perhaps originating with the Court’s (Doc. 27) Order, assuming therein that no motions 

had been filed on 2/19/15.  However, in fact, (Docs. 20, 21, and 22) were filed on 
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2/19/15.  Giving defense counsel and the Court the benefit of the doubt appears 

reasonable because perhaps neither one personally saw those motions on file by 2/19/15 

for whatever reason, and when defense counsel quotes and concludes in his footnote 1, 

(Doc. 33, p. 9) that “no motion of any sort (whether for reconsideration, stay, or 

otherwise) had been filed by Mr. Edwards concerning the Court’s denial of his motion to 

seal,” such conclusion is in error.  Defense counsel was specifically quoting from the 

Court’s Order (Doc. 27), which is a document that was also filed on 2/19/15, after (Docs. 

20, 21, and 22) were filed and may have crossed with those motions in the electronic mail 

timeframe from initial preparation by the Court until the time of the Court’s filing.   

Plaintiff’s counsel would suggest the timing and sequencing of electronic Motion 

Practice are good, but not perfect, and leave it at that because (Doc. 28) served a legal 

purpose to clear up a perceived procedural issue noted in the Appellate Court.  In the 

alternative, it would appear (Doc. 28) became moot when the Appellate Court issued its 

Order denying relief on 2/22/15, thus obviating any requirement for Defendants to 

Oppose and draft (Doc. 33).  Again, a simple phone call or email may have cleared up 

any confusion, which Plaintiff’s counsel could not unilaterally portend.   

4. Refutation of Declaration of Bernard Rhodes (Doc. 33-1). 

With Plaintiff’s filing on 2/14/2015 of his Motion seeking leave to File a Second 

Amended Complaint, Plaintiff attached in support thereof the 2/8/2015 Affidavit of 

David B. Smallman.  See, Exhibit 2, attached hereto.  However, with (Doc. 33) beginning 

on page 3, Mr. Rhodes directly challenges the reputation of and legal bases for Mr. 

Smallman’s factual assertions made in that initial Affidavit by means of critiquing Mr. 

Smallman’s legal work and legal representations made in the case of Wilson v. CIA, 586 

F.3d 171 (2d. Cir. 2009).  What Mr. Rhodes fails to disclose to the Court and what 
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Plaintiff’s counsel was unaware of until after Mr. Rhodes Declaration, (Doc. 33-1) was 

filed on 3/6/2015 and forwarded to Mr. Smallman, is that Mr. Smallman’s law firm is a 

former client of Lathrop & Gage LLP, has long known and previously been involved in 

the engagement of Mr. Rhodes by Mr. Smallman’s other clients through referrals.  As 

Mr. Smallman’s Reply Affidavit describes with specificity, (See, Exhibit 1 and its 

attached Exhibits) the applicable law and ethical rules demonstrate that Mr. Rhodes in his 

Declaration and argument made as part of Doc. 33 has taken a position against his former 

client, which is best explained further by reference to the attached Exhibits hereto, which 

speak for themselves.   

 As an additional matter, as more fully set forth in Mr. Smallman’s Reply 

Affidavit, to this day Mr. Rhodes, a senior partner at Lathrop & Gage, whose conduct is 

imputed to the firm, has failed to disclose to this Court that Mr. Smallman’s law firm is a 

former client of Lathrop & Gage, which triggers ethical rules and potential civil 

remedies.  Moreover, in submitting to this Court a Declaration containing certain 

impermissibly disclosed information to the disadvantage of Mr. Smallman’s firm without 

his consent, and which was directly, indirectly, or impliedly intended to disclose 

confidential information (and thereby wrongfully attempt to embarrass and discredit a 

former client arising from the prior engagement by Mr. Smallman’s firm of Lathrop & 

Gage), Mr. Rhodes and his firm (along with Mr. Putnam and his firm) have sought to 

mislead this tribunal by interfering with its analysis and evaluation of the Declaration of 

Mr. Rhodes and the Affidavit of Mr. Smallman, as more fully set forth in Mr. 

Smallman’s Reply Affidavit. 

In sum, the consequences of the conduct of Mr. Rhodes and Mr. Putnam in the 

instant case have not only thwarted the important laws regarding the handling of 
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classified information, but have also now had the effect of derailing an important federal 

case, and set in motion potential, additional actions based on their conduct.  Plaintiff and 

his counsel do not waive and fully reserve all of their available rights and remedies 

regarding such conduct. 

  Furthermore, absent the sealing order, the conduct of Defendants and their 

counsel may have already resulted in other unlawful, unauthorized disclosures by other 

ostensible “whistleblowers,” thus not only frustrating the purpose of Snepp v. U.S., but 

also giving rise to possible civil, criminal, and ethical remedies and relief for any such 

unlawful encouragement of the disclosure of classified or other information by 

individuals unauthorized to disclose it.     

The unremitting, unrepentant and shocking lack of candor by defense counsel on 

the legal precedent related to the issue of how classified information is declassified, 

which does not include unofficially endorsed media disclosures to a wide audience or 

disclosures by those who unlawfully obtained or participated and colluded in obtaining 

such materials has therefore undermined the law of this nation and caused danger to the 

United States Government and its citizens, including Mr. Edwards.  See (Doc. 19-2) and 

the precedent referenced in Plaintiff’s Motion to Seal (Doc. 15).  Even classified 

information published in the Congressional Record has been deemed as remaining 

classified as indicated in Wilson v. CIA, 586 F.3d 171, 196 (2nd Cir. 2009).  The 

procedure for declassifying information is not simply revealing it in a film, but rather 

"when the propriety of a classification is challenged, a court appropriately reviews the 

record, "in camera" or otherwise," to ensure that the government agency has "good 

reason to classify...with "reasonable specificity, demonstrat[ing] a logical connection 

between the [classified] information and the reasons for classification."  Wilson at 196.   
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Regardless of whether this action proceeds in this Court, the requirement of the 

imposition of the deterrent remedy, the constructive trust under Snepp v. U.S. under the 

facts of this case, has been successfully brought to the attention of the United States 

Government and the American people by Plaintiff Edwards, a patriotic and courageous 

former naval officer.  Regardless of whether Plaintiff determines to seek further relief 

elsewhere, given the conduct described herein, and regardless of the Defendants’ 

attempted efforts to distract from the real issue in this case that national security 

classified information (Tier 3) has been compromised, thus increasing our risk of harm by 

those who would wish to do us harm, this serious issue has also successfully been 

brought to the attention of our Citizenry through this action.  In the words of Dr. Martin 

Luther King, Jr., now inscribed on his memorial in Washington, D.C.: 

"We shall overcome because the arc of the moral universe is long, but it 

bends toward justice."  Washington National Cathedral, March 31, 1968 (emphasis 

added). 

CONCLUSION 

 Plaintiff respectfully submits this Reply Memorandum in accordance with 

applicable laws and rules of procedure of this Court and this Circuit and respectfully 

requests that all appropriate relief be accorded to Plaintiff.  Plaintiff and Plaintiff’s 

counsel also respectfully submit that a grave injustice has resulted from the alleged 

misconduct of Defendants and their counsel.  It is hoped the wrongs described in this case 

will be remedied and the safety and security of the American people will be restored 

through proper application of the rule of law.   
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      Respectfully submitted, 

 

      LAMFERS & ASSOCIATES, LC 

      By: /s/Jean Lamfers 

      Jean Lamfers      KS# 12707 

      7003 Martindale Rd. 

      Shawnee, KS 

      Tel. (913) 962-8200 

      Email: jl@lamferslaw.com 

 

      ATTORNEY FOR PLAINTIFF 

      HORACE B. EDWARDS 

 

 

 

CERTIFICATE OF SERVICE 

 

 The undersigned certifies that a true and correct copy of the foregoing was served 

via the Court’s ECF System this 3rd day of April, 2015 on the following: 

 

 Bernard Rhodes 

 brhodes@lathropgage.com  

 Lathrop & Gage LLP 

 2345 Grand Blvd., Suite 2400 

 Kansas City, MO  64108 

 

 Marvin S. Putnam 

 mputnam@omm.com  

 Daniel D. Ambar 

 dambar@omm.com  

 O’Melveny & Myers LLP 

 1999 Avenue of the Stars, 7th Fl. 

 Los Angeles, CA  90067 

 

 

       /s/Jean Lamfers__________ 

       Attorney for Horace B. Edwards 
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EXHIBIT LIST 

PLAINTIFF’S REPLY MEMORANDUM TO DOCS. 28 AND 33 

Case No: 2:14-cv-02631-JAR-TJJ     Plaintiff Exhibits 

 

No. Description I.D. 

1 Initial Affidavit of David B. Smallman, dated 

2-8-2015 

Ex. 1  10 pages 

2 Engagement Letter between Lathrop & Gage 

LLP and Smallman Law PLLC, dated  

12-20-2010 

Ex. 2    7 pages 

3 Tape Transcription, January 8, 2009, U.S. 

Court of Appeals for the Second Circuit, Case 

No. 07-4244-cv Wilson v. McConnell 

Ex. 3  15 pages 

4 07-42244-cv Corrected Brief for Plaintiffs-

Appellants, U.S. Court of Appeals for the 

Second Circuit Wilson v. McConnell 

Ex. 4    5 pages 

5 07-42244-cv Corrected Reply Brief for 

Plaintiffs-Appellants, U.S. Court of Appeals 

for the Second Circuit Wilson v. McConnell 

Ex. 5    3 pages 

6 Criminal Complaint Edward J. Snowden, 

U.S. Dist. Ct. Eastern Dist. of VA 

June 14, 2013 

Ex. 6    1 page 
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