






























































Memorandum for Unlimited Distribution

Subject: Section-by-Section Analysis of the Proposed National Integrity and Free Speech
Protection Act (NIFSPA)

Sec. 1. Short Title. National Integrity and Free Speech Protection Act of 2015.

Sec. 2. Amendments to the Freedom of Information Act. 1

 Electronic Accessibility. This section amends the existing requirements that 
certain records and reports be made available for public inspection to mandate 
that such records be made available in electronic format in order to ease public 
access.

 Frequently Requested Records. The current law requires that federal agencies post
“frequently requested” records sought under the existing Freedom of Information 
Act (FOIA). This section clarifies “frequently requested” records to include any 
that have been released under the FOIA three (3) or more times.

 Fees Clarification. This section clarifies that agencies may not charge search or 
duplication fees when the agency fails to meet the notice requirements and time 
limits set by existing law. Agencies have been prohibited from charging gees in 
these cases since the passage of the OPEN Government Act of 2007, but 
confusion from the language has permitted agencies to continue to charge fees in 
cases where agencies have not met the requirements of the law. These changes 
would prevent further confusion.

 Presumption of Openness. This section codifies the existing presumption of 
openness that the administration established for releasing government information
under the existing FOIA. The standard mandates that an agency may withhold 
information only if it reasonable foresees a specific identifiable harm to an 
interest protected by an exemption, or if disclosure is prohibited by law.

 Exemption 5. This section amends paragraph (b)(5) of the existing FOIA, which 
exempts inter- and intra-agency documents that would be exempt from discovery 
in civil or criminal litigation, to include a public-interest balancing test. In the 
case of deliberative process and attorney work product privileges, the test would 
mandate disclosure when a public interest in disclosure outweighed the agency’s 
interest in protecting the records or information. In the case of attorney-client 
privilege, a compelling interest would need to outweigh the agency’s interest in 
non-disclosure. Additionally, this section would create a sunset clause for the 
application of Exemption 5 to documents created more than twenty (20) years 
ago.

 Office of Government Information Services Independence. This section provides 
for additional autonomy for the Office of Government Information Services 
(OGIS), created by the OPEN Government Act of 2007. It gives the OGIS the 
ability to report directly to the Congress and the President, and to issue advisory 
opinions at its discretion after any mediation.

1 See “FOIA Improvement Act of 2015” bill, (S. 337)
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 Government Accountability Office. This section requires the Government 
Accountability Office (GAO), in addition to its current responsibility of auditing 
agency compliance with the FOIA, to also catalog the statutory exemptions to the 
existing FOIA that exist outside of the statute (these external exemptions are 
normally incorporated into FOIA through Exemptions 4, and sometimes under 
interpretations of Exemptions 5 and 7) and how those exemptions are used by 
agencies.

 Chief FOIA Officer Council. This section will create a statutory council to 
develop recommendations for increasing agency FOIA compliance and 
efficiency, disseminate information about agency best practices, and coordinate 
initiatives to increase transparency and open government. The Council is modeled
after the currently existing Chief Information Officers Council.

 FOIA Reports. Requires agencies to include in their annual FOIA reports:

(a) the number of times documents have been exempted from disclosure as part of
an ongoing criminal investigation under subsection (c);

(b) the number of times the agency has engaged in dispute resolution services 
with OFIC or the FOIA public liaison; and

(c) the number of records the agency proactively discloses as required by 
paragraph (a)(2).

 Exemption 9. Eliminates paragraph (b)(9) covering maps and geographical 
information.

Sec. 3. Amendments to the Uniform Code of Military Justice.

 Aiding the Enemy. This section amends the Uniform Code of Military Justice 
(UCMJ) by making the military offense of “aiding the enemy” a war-time 
offense, and by limiting its application to those who fall under the UCMJ.

 Treason and Misprison of Treason. This section, based on the existing offenses of 
“treason” and “misprision of treason” under title 18, United States Code, creates 
an explicit military offense for waging war against the United States, or adhering 
to the enemies of the United States, and failing to report such actions.

Sec. 4. Amendments to the Espionage Act. This section alters section 793 of title 18, 
United States Code by requiring the government to prove that the intention and motive of
the accused in transmitting or communicating sensitive documents or information was to 
harm the government or someone else. It also requires that the government prove that an 
accused must have reason to believe that documents could be used to the injury of the 
United States or to the advantage of any foreign nation.
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Sec. 5. Amendments to the Computer Fraud and Abuse Act. This section alters paragraph
(a)(1) of section 1030, title 18, United States Code by requiring the government to prove 
that access to a computer system is unauthorized, and that the intention and motive of the 
accused in transmitting or communicating sensitive documents or information was to 
harm the government or someone else.

Sec. 6. Federal Disclosure Rules for Journalists.

 Prohibits a federal entity (an entity or employee of the judicial or executive 
branch or an administrative agency of the federal government with the power to 
issue a subpoena or other compulsory process), in any proceeding or in 
connection with any issue arising under federal law, from compelling a journalist 
(“covered person”) to disclose protected information, unless a US judge in the 
jurisdiction where the testimony or information being compelled determines, after
providing notice an opportunity for the journalist to be heard, that all reasonable 
alternative sources have been exhausted and that separate specified conditions 
have been met depending on whether the matter is a criminal investigation or 
prosecution. This effectively establishes a privilege for journalists to withhold 
confidential information unless and until a judge makes a through determination 
to compel disclosure under conditions that require a high burden of evidence in 
both criminal and civil matters. 

 Defines “journalism” as (1) the gathering or seeking of news or information, with 
the primary intent to investigate issues or events, to procure material in order to 
disseminate material to the public news or information concerning local, national, 
or international events or other matters of public interest, or to regularly conduct 
interviews, review documents, capture images of events, or directly observe 
events; (2) the gathering, preparation, collection, photographing, recording, 
writing, editing, reporting, or publishing on such matters by conducting 
interviews, making direct observations of events, or collecting, reviewing, or 
analyzing a broad range of original and secondary materials; or (3) the obtaining 
of news or information in order to disseminate it by means of a newspaper, non-
fiction book, wire service, news program, magazine or other periodical, whether 
in print, electronic or other format, or through television or radio broadcasting, 
cable provider, or documentaries and movies.

 Defines a “covered person” as any person who (1) is or was an employee, 
independent contractor, or agent of an entity or service that distributes news or 
information by means of journalism, with the primary intent to investigate events 
and procure material in order to disseminate to the public news or information 
concerning local, national or international events or other matters of public 
interest, had such intent at the inception of the process of gathering the news or 
information sought and obtained it in order to disseminate the news or 
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information to the public; or (2) at the inception of the process of journalism 
obtained the news or information sought in order to disseminate it by journalistic 
means and would either have been included in this definition for any continuous 
one year period within the twenty years prior, or any continuous three month 
period within the five years prior to the date in question.

 Provides for supervisors, editors, employers, parent companies, subsidiaries or 
affiliates of such people to be treated as covered persons.

 Defines “protected information” as information identifying a source who provided
information under a promise or agreement of confidentiality made by a covered 
person as a part of engaging in journalism, or any records, contents of a 
communication, documents, or information that a covered person obtained as part 
of engaging in journalism and upon a promise or agreement of confidentiality.

 Excludes from the definition of a “covered person” specified foreign powers or 
agents of foreign powers, or members or affiliates of a terrorist organization likely
to commit, attempt to commit, or provide direct support for terrorism.

 Defines a “covered service provider” as any person that transmits information of 
the customers choosing by electronic means; a telecommunications carrier, 
information service, interactive computer service, or information content 
provider; a remote computing or electronic communications service; or any 
commercial entity that maintains records related to a covered person.

 Requires a covered person to be given notice, and an opportunity to be heard, 
before a judge may compel disclosure from such service providers, without any 
vague exceptions for unilateral invocations of  “national security”.

 Authorizes a judge to provide the protections of this Act to a person who does not 
meet the definition of a covered person if such protections will be in the interest 
of justice and necessary to protect lawful and legitimate news-gathering activities.

 Provides an exception from such judicial determination requirements, and thereby
makes the qualified privilege inapplicable, for compelled disclosures of 
information or items obtained as the result of the eye-witness observations of, or 
obtained during the course of, alleged serious criminal conduct by the covered 
person, including any physical evidence or visual or audio recording of the 
conduct.
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 Prohibits such exception from applying and instead requires the appropriate 
judicial determinations for a compelled disclosure, subject to the other exceptions,
if the alleged criminal conduct is the actual act of communicating or receiving of 
the documents or information at issue.

 Provides an additional exception from judicial determination requirement, thereby
making the privilege inapplicable for compelled disclosures of protected 
information that are necessary to stop, prevent, or mitigate an urgent and specific 
case of death, kidnapping, substantial bodily harm, or certain offenses against 
minors.

 Allows a judge to (1) receive and consider submissions from the parties in camera
or under seal and, if necessary, ex parte; and (2) find a covered person to be in 
civil or criminal contempt for a failure to comply with an order compelling 
disclosure of the protected information.

 Prohibits this Act from superseding, diluting, or precluding any law or count 
decision addressed compelled disclosure by a covered person or service provider 
for (1) information identifying a source who provided information without a 
promise or agreement of confidentiality made by the covered person as part of 
engaging in journalism; or (2) records, other information, or contents of a 
communication obtained without a promise or agreement of confidentiality.

 Requires courts of appeal to provide an expedited appeal process. 

 Does not have an exception for vaguely defined “national security” information 
and circumstances in order to prevent any chilling of free speech and a free press.

Sec. 7. Proactive Disclosure Through Records Management.2 This section amends section
3102 of title 44, United States Code to make proactive disclosure an ongoing part of 
agency record management by requiring the heads of agencies to include in an agency’s 
records management system procedures for identifying records of general interest or use 
to the public that are appropriate for public disclosure, and for making such records 
publicly available in electronic format.

Sec. 8. Revision and Issuance of Regulations for the Freedom of Information Act.3 This 
section requires agencies to review and issue regulations on the procedures for disclosure 

2 See “FOIA Improvement Act of 2015” bill, (S. 337)
3 See Id.
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of records under the FOIA, including procedures for dispute resolution and engaging with
OGIS.

Sec. 9. Audit of Federal Disclosure Rules for Journalists. This section requires the 
Inspector General of the Department of Justice to audit the disclosure rules provided 
under Sec. 6 of this Act from the date of enactment to December 31, 2018.

Sec. 10. Additional Funds for the Office of Government Information Services. This 
section provides for additional funding for the OGIS, and specifies that no other funds are
authorized to carry out any other requirements or amendments made by this Act.
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