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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION
CASE NO. 23-80101-CR-CANNON
UNITED STATES OF AMERICA,

Plaintiff,
V.

WALTINE NAUTA, and
CARLOS DE OLIVEIRA,

Defendants.
/

ORDER GRANTING DEFENDANTS’ EMERGENCY MOTION TO PRECLUDE
RELEASE OF VOLUME Il OF SPECIAL COUNSEL’S REPORT AND DENYING
WITHOUT PREJUDICE PRESIDENT-ELECT TRUMP’S MOTION TO INTERVENE

THIS CAUSE comes before the Court upon the Emergency Motion to Preclude Release
of Volume 11 of Special Counsel’s Report (“Emergency Motion™), filed by Defendants Nauta and
De Oliveira [ECF No. 679], as well as President-Elect Trump’s Motion to Intervene or Alternative
Request to Participate as Amicus [ECF No. 681].1 As narrowed by the Court’s prior Order on
Volume I, which has since been publicly released [ECF Nos. 697, 702], the Emergency Motion
seeks to preclude the Department of Justice (“Department”)—prior to the conclusion of proceed-
ings in this criminal action—from releasing a redacted version of Volume Il of Special Counsel
Smith’s Report for in camera review by the Chairmen and Ranking Members of the House and

Senate Judiciary Committees [ECF No. 712]. Volume Il contains voluminous and detailed Rule

! The motions addressed in this Order were filed prior to President-Elect Trump becoming Presi-
dent on January 20, 2025.
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16 discovery about the allegations in this criminal case, which remains pending on appeal as to
Defendants Nauta and De Oliveira [ECF Nos. 672, 673]. See 11th Cir. Appeal No. 24-12311.2
Following a hearing and review of all relevant filings, including an in camera review of
Volume Il itself, Defendants’ Emergency Motion is GRANTED as to Volume 11 [ECF No. 679],
and President-Elect Trump’s Motion to Intervene is DENIED WITHOUT PREJUDICE as to
Volume Il but granted as to the alternative, unopposed request to participate as amicus to challenge
release of Volume Il [ECF No. 681; ECF No. 710 p. 9; ECF No. 702 (denying motion to intervene
as to Volume I)].
PROCEDURAL AND FACTUAL BACKGROUND
1. In July 2023, now-President Trump and Defendants Nauta and De Oliveira were charged by
Superseding Indictment with various charges related to the alleged retention of national de-
fense information [ECF No. 85].
2. InJuly 2024, after extensive briefing and a hearing, the Court dismissed the Superseding In-
dictment as to all Defendants, concluding that Special Counsel Smith’s appointment violated

the Appointments Clause of the United States Constitution [ECF No. 672].3

2 Nothing in this Order should be construed as a comment on, or intrusion into, the Eleventh Cir-
cuit’s pending review of this Court’s Order Granting Defendants’ Motion to Dismiss Superseding
Indictment [ECF No. 672]. 11th Cir. Appeal No. 24-12311. The parties have raised arguments
concerning the authority of Special Counsel Smith to prepare or issue Volume I, but the Court
has not considered those arguments in deciding the Emergency Motion, which concerns a discov-
ery disclosure matter collateral to the appeal.

3 The Court also determined that Special Counsel Smith’s use of a permanent indefinite appropri-
ation violated the Appropriations Clause of the Constitution but did not address the proper remedy
for that funding violation [ECF No. 672].
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3. Special Counsel Smith appealed the Court’s dismissal Order to the United States Court of Ap-
peals for the Eleventh Circuit [ECF No. 673]. That appeal remains pending as to Defendants
Nauta and De Oliveira. See 11th Cir. Appeal No. 24-12311.

4. In November 2024, following the 2024 Presidential Election, the Special Counsel sought leave
from the Eleventh Circuit to dismiss its appeal against President-Elect Trump. Id. (D.E. 79).
The motion stated that dismissal as to President-Elect Trump would “leave in place the district
court’s order dismissing the indictment without prejudice as to him.” Id. The Eleventh Circuit
granted the motion. Id. (D.E. 81-2).4

5. On December 30, 2024, attorneys associated with the Special Counsel Office, “which initiated
the criminal prosecution from which this appeal arose,” moved to withdraw as counsel in the
appeal. 1d. (D.E. 84). The motion to withdraw noted that “the Special Counsel has now re-
ferred this case to the United States Attorney’s Office for the Southern District of Florida,
which has separately entered an appearance.” 1d.°

6. On January 6, 2025, Defendants Nauta and De Oliveira filed the instant Emergency Motion
seeking to preclude release of both volumes of Special Counsel’s Final Report [ECF No. 679].
Volume | concerns the “Election Interference Case” in the District Court for the District of
Columbia, and Volume Il concerns this case, the so-called “Classified Documents Case,”

which is the subject of the pending appeal referenced above.

4 Department of Justice counsel at the January 17, 2025, hearing could not speak to the possibility
of renewed charges against President-Elect Trump [Tr. 55-56].

® On December 30, 2024, U.S. Attorney Markenzy Lapointe of the U.S. Attorney’s Office, South-
ern District of Florida, entered an appearance in the appeal. Id. (D.E. 83). U.S. Attorney Lapointe
has since resigned from his position, and it appears that no attorney from the Southern District of
Florida is noticed in this case or in the pending appeal. See https://www.justice.gov/usao-
sdfl/pr/us-attorney-markenzy-lapointe-announces-resignation.

3
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7. OnJanuary 13, 2025, after a temporary reprieve pending resolution by the Eleventh Circuit of
a similar motion docketed in the pending appeal—and after additional filings by the Depart-
ment affirming the severability of Volumes I and I1—the Court denied Defendants” Emergency
Motion as to Volume | and also denied President-Elect Trump’s Motion to Intervene as to
Volume | [ECF Nos. 697, 702]. The Court reserved ruling, however, on the Emergency Mo-
tion as to Volume 1l pending an expedited hearing [ECF No. 697]. That Order, which remains
in effect pending expedited consideration and resolution of the instant Emergency Motion,
temporarily enjoins Attorney General Garland, the Department of Justice, its officers, agents,
officials, and employees, and all persons acting in active concert or participation with such
individuals, from (a) releasing, sharing, or transmitting Volume Il of the Final Report or any
drafts of Volume Il outside the Department of Justice, or (b) otherwise releasing, distributing,
conveying, or sharing with anyone outside the Department of Justice any information or con-
clusions in Volume Il or in drafts thereof [ECF No. 697].

8. A hearing on the Emergency Motion and Motion to Intervene (as narrowed to VVolume I1) was
held on January 17, 2025 [ECF No. 713].% The parties, along with prospective-intervenor
President-Elect Trump, presented argument on whether to grant Defendants’ emergency re-
quest to preclude the Department from releasing Volume Il to the Chairmen and Ranking
Members of the House and Senate Judiciary Committees for in camera review, under proposed
conditions of confidentiality [ECF No. 703 (noting that “Chair and Ranking mem-

bers . . . would be required to agree to specified conditions of confidentiality,” “would not be

permitted to retain a copy of Volume Two, to take notes, or to bring in any devices that could

® The hearing was held publicly except for a brief session to discuss specified contents of Volume
I1 with designated counsel.
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be used to photograph or communicate about the Volume,” and “would have to agree not to
share information in Volume Two publicly”)]. Beyond the representations of counsel, these
conditions of confidentiality are not memorialized in any official documentation and are
crafted in prospective terms.

9. All parties agree that Volume 1l (even in its redacted form’) expressly and directly concerns
this criminal proceeding and should not be released publicly. The Court’s independent in cam-
era review of Volume Il confirms this assessment.® Volume Il includes detailed and volumi-
nous discovery information protected by the Rule 16(d)(1) Protective Order entered in this case
[ECF No. 27]. Much of this information has not been made public in Court filings. It includes
myriad references to bates-stamped information provided by the Special Counsel in discovery
and subject to the protective order, including interview transcripts, search warrant materials,

business records, toll records, video footage, various other records obtained pursuant to grand

" The Department represents that the version of Volume I1 it wishes to present to the Chairmen
and Ranking Members of the House and Senate Judiciary Committees, absent a Court order pre-
cluding such release, “protects the secrecy of matters occurring before the grand jury subject to
Federal Rule of Criminal Procedure 6(e), as well as information sealed by court order”
[ECF No. 708]. As noted infra, Defendants maintain challenges to disclosure of Volume Il on
Rule 6(e) grounds.

8 In its papers, the Department defends its position that immediate review of Volume Il by mem-
bers of Congress is warranted, despite the obvious risks of prejudice to Defendants from that dis-
closure (addressed below). Yet the Department simultaneously protests even this Court’s own in
camera review of VVolume 11 for purposes of adjudicating the Emergency Motion as to Volume |1
[ECF No. 708 p. 1 (claiming in camera review of VVolume Il is “not necessary” to evaluate the
prejudice to Defendants from release of VVolume 1l to Congress)]. This objection is startling. The
Court is tasked with determining whether review of substantive case information by Congress,
during the pendency of a criminal proceeding, accords with Defendants’ constitutional rights, ap-
plicable law, and this Court’s rules. Independent judicial review of the information in question is
important to make a considered determination on those matters. It is regrettable that the Depart-
ment would deem it appropriate to resist this Court’s in camera review of information directly
relevant to a pending motion. The Department expressed no similar hesitation when offering to
transmit VVolume 1 for in camera review [ECF No. 693 p. 4 (sealed)].
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jury subpoena, information as to which President-Elect Trump has asserted the attorney-client
privilege in motions in this proceeding [ECF No. 571 (sealed); ECF Nos. 641, 656], potential
Rule 404(b) evidence, and other non-public information.

10. Prior to his separation from the Department on January 10, 2025, Special Counsel Smith pro-
vided defense counsel with a limited and accelerated opportunity to review Volume I
[ECF No. 690 p. 10 n.3; ECF No. 679 pp. 6-7; ECF No. 681 p. 10].° Among the Department’s
conditions for such review, defense attorneys were required to delete prior discovery produc-
tions of material protected by the protective order in this case—and thus were unable to cross-
reference the report with the underlying discovery for purposes of lodging specific and mean-
ingful objections to the Report under Fed. R. Crim. P. 6(¢). Defendants maintain general ob-
jections under Rule 6(¢) and request a hearing to adjudicate any contested Rule 6(e) questions
[ECF No. 679 pp. 14-15].

11. Current Department counsel has secondhand information about the process by which Special
Counsel Smith made redactions for Rule 6(e), but current counsel was not involved in the
Special Counsel’s investigation and would need additional time to access discovery databases
to engage in a specific discussion of Rule 6(e) as applied to Volume Il. Additionally, the
Special Counsel has “referred” the criminal case to the United States Attorney’s Office for the
Southern District of Florida. But there appears to be no counsel of record from this District in
a position, in this emergency posture, to engage in a detailed discussion of remaining Rule 6(e)
material in Volume Il (redacted) given new counsel’s unfamiliarity with the substantial and

complex factual record in this case [Tr. 36—37; 60-63 (sealed)].

® The Court also directed the Department to give defense counsel an additional opportunity to
review VVolume Il prior to the January 17, 2025, hearing [ECF No. 705].

6
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12. With respect to the Department’s assertion of congressional interest in VVolume 11, there has
been no subpoena by Congress for review or release of Volume Il. There is no record of an
official request by members of Congress for in camera review of Volume Il as proposed by
the Department in this case. There is, however, a recent letter by some of those same members
urging Attorney General Garland to release VVolume I1 to the public immediately, even if doing
so requires dismissal of the charges as to Defendants Nauta and De Oliveira.'® Finally, alt-
hough the Department refers generally to “legislative interest” concerning special counsels as
a basis to deny Defendants’ Emergency Motion as to Volume Il [ECF No. 703 p. 3 n.2], the
Department has identified no pending legislation on the subject or any legislative activity that
could be aided, even indirectly, by dissemination of Volume 11 to the four specified members
whom the Department believes should review Volume Il now.

LEGAL STANDARDS
As a broad proposition whose force depends on the circumstances presented, “[f]ederal
courts may exercise their supervisory powers to remedy violations of recognized rights, to protect
the integrity of the federal courts, and to deter illegal conduct by government officials.” United

States v. DiBernardo, 775 F.2d 1470, 1475-76 (11th Cir. 1985). This authority extends to a court’s

enforcement of the Federal Rules of Criminal Procedure and its own local rules and orders, see

generally Degen v. United States, 517 U.S. 820, 827 (1996), subject to any divestiture of jurisdic-

tion over matters before a court of appeals, see, e.g., Griggs v. Provident Consumer Disc. Co., 459

U.S. 56, 58 (1982). To the extent a court in a criminal case, in the exercise of proper authority,

grants relief with injunctive effect, such an order is not treated as a traditional civil injunction, see

10 Letter from Ranking Member of House Committee on the Judiciary (Jan. 15, 2025), available
at https://democrats-judiciary.house.gov/uploadedfiles/2025-01-15 hjc dems to gar-

land_doj.pdf.
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Fed. R. Civ. P. 65, but rather as an order rooted in the substantive protections served by the law,
rule, or order implicated in the requested relief.

In opposing Defendants’ Emergency Motion as to Volume 11, the Department does not
challenge the Court’s threshold authority to adjudicate the instant Emergency Motion. The De-
partment also does not disagree that the harms and interests to be balanced in considering the
Emergency Motion are materially the same, whether measured by the traditional civil injunction
factors as framed in the Department’s Opposition [ECF No. 703], or viewed more generally as an
exercise of supervisory authority in a criminal case [Tr. 37].

A court has an affirmative duty, triggered at the inception of a criminal proceeding, to
safeguard the due process rights of the accused. U.S. Const. amend. V; Gannett Co. v. DePas-
quale, 443 U.S. 368, 378 (1979) (citing Sheppard v. Maxwell, 384 U.S. 333, 351 (1966)). This
duty includes taking protective measures to ensure a fair trial and to minimize the effects of prej-
udicial pretrial publicity, even when such measures are not “strictly and inescapably necessary.”
Gannett Co., 443 U.S. at 378. It also includes, as further rooted in the Sixth Amendment, the right
to a fair trial by a panel of impartial, indifferent jurors. U.S. Const. amend. VI, Neb. Press Ass’n
v. Stuart, 427 U.S. 539, 551, 553 (1976) (quoting In re Murchison, 349 U.S. 133, 136 (1955)).

The Local Rules of this District aid in a court’s fulfillment of its affirmative duty to safe-
guard defendants’ rights. As relevant here, Southern District of Florida Local Rule 77.2 governs
the release of information in criminal and civil proceedings. S.D. Fla. L.R. 77.2. It provides, in
part, that lawyers involved in any criminal matter shall not:

release or authorize the release of information or opinion which a reasonable person

would expect to be disseminated by means of public communication, in connection

with pending or imminent criminal litigation with which the lawyer or the firm is

associated, if there is a reasonable likelihood that such dissemination will interfere
with a fair trial or otherwise prejudice the due administration of justice.
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Id. This principle is also embodied in the Department’s Confidentiality and Media Contacts Policy
as written in the Justice Manual, which among other things, directs Department personnel to “re-
frain from disclosing” substantive case information, including “[s]tatements concerning antici-

pated evidence or argument in the case,” “except as appropriate in the proceeding or in an an-
nouncement after a finding of guilt.” Justice Manual 8 1-7.610; see Justice Manual § 1-7.600
(“DOJ personnel shall not make any statement or disclose any information that reasonably could
have a substantial likelihood of materially prejudicing an adjudicative proceeding.”).

Rule 16 of the Federal Rules of Criminal Procedure gives district courts authority, for good
cause, to grant appropriate relief concerning discovery materials in a criminal case. Fed. R. Crim.
P. 16(d)(1). As noted, Volume Il contains extensive, non-public discovery materials governed by
Rule 16, including large quantities of “[s]tatements concerning anticipated evidence or argument
in the case.” Justice Manual § 1-7.610(E).

DISCUSSION

Never before has the Department of Justice, prior to the conclusion of criminal proceedings
against a defendant—and absent a litigation-specific reason as appropriate in the case itself—
sought to disclose outside the Department a report prepared by a Special Counsel containing sub-
stantive and voluminous case information. Until now. According to the Department, this in cam-
era disclosure to four members of Congress is necessary right now—abefore the conclusion of
criminal proceedings—because Attorney General Garland has “limited time” left in his tenure as
the head of the Department and wishes “to comply with the historical practice of all Special Coun-

sel,” and also because there is “legislative interest in information about Special Counsel investi-

gations, in order to consider possible legislative reforms regarding the use of special counsels”



Case 9:23-cr-80101-AMC Document 714 Entered on FLSD Docket 01/21/2025 Page 10 of 14
CASE NO. 23-80101-CR-CANNON

[ECF No. 703 p. 3 n.2].1* These statements do not reflect well on the Department. There is no
“historical practice” of providing Special Counsel reports to Congress, even on a limited basis,
pending conclusion of criminal proceedings. In fact, there is not one instance of this happening
until now [see Tr. 21, 26]. During argument before this Court, counsel misleadingly referenced
Congressional testimony by Special Counsel Weiss in 2023 as a purported example of such “his-
torical practice” [Tr. 26]. But Special Counsel Weiss—after opposition by the Department—ulti-
mately agreed to testify on limited matters, repeatedly refusing to answer questions regarding on-
going litigation in order to prevent prejudice to “the rights of defendants or other individuals in-
volved in these matters.”*? 1 [Tr. 40-41]. Here, there has been no subpoena from Congress to the
Department for Volume Il. There is no indication of pending legislative activity that could be
aided by the proposed disclosure of VVolume 11 to the specified members of Congress. There is no
memorialization of any conditions of confidentiality as referenced by the Department. Indeed,

there has been no record provided of an official request by members of Congress for review of

1 1Tr. 28 (“I think simply because it is the desire of this Attorney General to comply with the
historical practice that there has always been, and his time is limited. And he appointed these
Special Counsels, and he would like to see that the -- the historical practice of all Special Counsel,
and his commitment to what he said that he would share with Congress is satisfied during his
tenure.”); Tr. 28 (“[I]t’s just the Department’s determination that it would like to see this through
to conclusion and comply with historical practice.”)].

12 See Interview of: David Weiss, Committee on the Judiciary, U.S. House of Representatives,
118th Cong. p. 9 (2023), available at https://judiciary.house.gov/media/press-releases/judiciary-
committee-releases-david-weiss-and-other-transcripts-relating-dojs.

13 1n connection with Special Counsel Weiss’s testimony, the Department itself explained that “the
most appropriate time for providing information about any individual ongoing criminal investiga-
tion is after the matter is closed, especially where the matter is pending before a court and subject
to judicial supervision, and legal and ethical bars limit what the Department can say.” Letter from
Carlos Felipe Uriarte, Assistant Att’y Gen., U.S. Dep’t of Just., to Rep. Jim Jordan, Chairman, H.
Comm. on the Judiciary (Sept. 22, 2023).

10
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Volume Il in the manner proposed by the Department.* To the contrary, some of the same mem-
bers to whom the Department wishes to present Volume Il have urged Attorney General Garland
to release VVolume 11 to the public immediately, even if doing so requires dismissal of the charges
as to Defendants Nauta and De Oliveira. Supra n.10. In short, the Department offers no valid
justification for the purportedly urgent desire to release to members of Congress case information
in an ongoing criminal proceeding.

Meanwhile, on the other side of the balance, there are two individuals in this action, each
with constitutional rights to a fair trial, who remain subject to a live criminal appeal of this Court’s
Order Dismissing the Superseding Indictment. 11th Cir. Appeal No. 24-1231. The Department
has not sought leave to dismiss that appeal, initiated by the Special Counsel, and there has been no
indication by any government official in this case that the Department will not proceed on the
Superseding Indictment should it prevail in the Eleventh Circuit or in subsequent proceedings.®
These Defendants thus retain—as all parties agree—due process rights to a fair trial that would be
imperiled by public dissemination of Volume Il. Yet the Department nevertheless insists upon
disclosure of Volume Il to members of Congress now, promising that conditions of confidentiality,
“contingent on their good faith commitment,” will protect against the potential for prejudice
[ECF No. 703 p.5]. And if Volume 11 gets released in whole or in part to the public in contraven-

tion of those promises, the Department assures, then Defendants need not worry because this Court

14 Special Counsel Smith left no indication in his report or in his transmittal letter to Attorney
General Garland that he favored congressional release or review of his report prior to conclusion
of criminal proceedings [ECF No. 693-1 p. 5].

15 The only motion for leave the Special Counsel did file, as to President-Elect Trump, referenced
“leav[ing] in place the district court’s order dismissing the indictment without prejudice as to him.”
Counsel during the hearing was unable to answer whether the Department has foreclosed reiniti-
ating criminal charges against President-Elect Trump after he leaves office.

11
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can “cure” any damage caused by crafting jury instructions in the future and/or dismissing the
charges [ECF No. 703 pp. 5-6]. These assertions flounder on multiple levels and do nothing to
detract from the obvious. Given the very strong public interest in this criminal proceeding and the
absence of any enforceable limits on the proposed disclosure, there is certainly a reasonable like-
lihood that review by members of Congress as proposed will result in public dissemination of all
or part of Volume Il. See S.D. Fla. L.R. 77.2(a). That reasonable likelihood risks substantial
prejudice to the due process rights of Defendants, who remain subject to the protective order in
this case [ECF No. 27]. This Court lacks any means to enforce any proffered conditions of confi-
dentiality, to the extent they even exist in memorialized form. And most fundamentally, the De-
partment has offered no valid reason to engage in this gamble with the Defendants’ rights. The
bare wishes of one Attorney General with “limited time” in office to comply with a non-existent
“historical practice” of releasing Special Counsel reports in the pendency of criminal proceedings
is not a valid reason. And surely it does not override the obvious constitutional interests of De-
fendants in this action and this Court’s duty to protect the integrity of this proceeding. Even less
clear is why the Department would defend this position notwithstanding its own Justice Manual,
which expressly directs against disclosing substantive case information in a criminal case “except
as appropriate in the proceeding or in an announcement after a finding of guilt.” Justice Manual
8 1-7.610; see also Model Rules of Pro. Conduct, r. 3.8 (Am. Bar Ass’n 2024) (“A prosecutor has
the responsibility of a minister of justice and not simply that of an advocate . . . .”).

Accordingly, under any balancing of relative harms and interests, Defendants’ Emergency
Request to Preclude Dissemination of Volume Il must be granted. Whether measured against the
traditional factors pertinent to a civil injunction as framed incorrectly by the Department or treated

properly as an exercise of supervisory control over the flow of substantive, nonpublic information

12
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to protect Defendants’ rights in a criminal case, the balancing of harms and interests yields a clear
and decisive answer in the present posture. Release of VVolume Il to Congress under the proposed
conditions—without any enforcement mechanism to prevent public dissemination, and without
any valid countervailing reason justifying a break from traditional norms—presents a substantial
and unacceptable risk of prejudice to Defendants.
—

Prosecutors play a special role in our criminal justice system and are entrusted and expected
to do justice. Berger v. United States, 295 U.S. 78, 88 (1935); Banks v. Dretke, 540 U.S. 668, 696
(2004); Robert H. Jackson, Attorney General of the United States, Speech to the U.S. Department

of Justice, The Federal Prosecutor (Apr. 1, 1940), available at https://www.jus-

tice.gov/ag/speeches-attorney-general-robert-houghwout-jackson. The Department of Justice’s

position on Defendants” Emergency Motion as to Volume Il has not been faithful to that obligation.
CONCLUSION

1. Defendants’ Emergency Motion [ECF No. 679] is GRANTED as to Volume Il, consistent
with this Order.

2. Attorney General Garland or his successor(s), the Department of Justice, its officers, agents,
officials, and employees, and all persons acting in active concert or participation with such
individuals, are enjoined from (a) releasing, sharing, or transmitting VVolume Il of the Final
Report or any drafts of Volume Il outside the Department of Justice, or (b) otherwise releasing,
distributing, conveying, or sharing with anyone outside the Department of Justice any infor-
mation or conclusions in VVolume I1 or in drafts thereof.

3. This Order remains in effect pending further Court order, limited as follows. No later than

thirty days after full conclusion of all appellate proceedings in this action and/or any continued

13
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proceedings in this Court, whichever comes later, the parties shall submit a joint status report
advising of their position on this Order, consistent with any remaining Rule 6(e) challenges or
other claims or rights concerning Volume II, as permitted by law. Any disagreements between
the parties can be denoted separately.

4. President-Elect Trump’s Motion to Intervene as to Volume Il [ECF No. 681] is DENIED
WITHOUT PREJUDICE, to be reasserted if warranted as permitted by law. The Court
GRANTS President-Elect Trump’s alternative unopposed request for amicus participation on
the Motion as to Volume 1.

ORDERED in Chambers at Fort Pierce, Florida, this 21st day of January 2025.

AILEEN M.{CANNON
UNITED STATES DISTRICT JUDGE

CcC: counsel of record

14
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

UNITED STATES OF AMERICA,
VS. Case No. 23-80101-CR

CANNON/REINHART
WALTINE NAUTA, et ano.,

Defendants.

PRESIDENT DONALD J. TRUMP’S MOTION FOR LEAVE TO INTERVENE OR, IN
THE ALTERNATIVE, PARTICIPATE AS AMICUS CURIAE

President Donald J. Trump respectfully submits this motion for leave to intervene or, in the
alternative, participate as amicus curiae, with respect to the January 6, 2025 Emergency Motion
filed by Waltine Nauta and Carlos De Oliveira for injunctive relief with respect to the “Final
Report” proposed by private citizen, and so-called Special Counsel, Jack Smith. ECF No. 679.
For the reasons set forth below, President Trump joins the Emergency Motion and respectfully
requests that the Court consider the arguments in President Trump’s January 6, 2025 letter to
Attorney General Merrick Garland, which is attached as Exhibit A to the Emergency Motion, and
which President Trump incorporates by reference.

In the Emergency Motion, Nauta and De Oliveira seek two forms of injunctive relief:
(1) prohibiting Smith from transmitting the Report to Attorney General Garland, ECF No. 679 at
15-19; and (2) prohibiting Attorney General Garland from releasing any report by Smith to the
public, id. at 8-15. President Trump’s letter establishes the unlawfulness of Smith’s planned course
of action as to both transmission and release, that Smith’s plan would result in irreparable harm,
and that injunctive relief is in the public’s interest. The letter also explains why the Attorney

General should countermand and remove Smith for proposing a course of action that is illegal and
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unethical in several respects. See 28 C.F.R. § 600.7(b). As of this filing, the Attorney General has
not addressed that necessity.

In a “Notice” document filed early in the morning on January 7, 2025, however, Smith
brazenly declared that—notwithstanding the pending Emergency Motion—he planned to transmit
one Volume of the Report to Attorney General Garland before even responding to the pending
filing. See ECF No. 680 at 1-2. Although the Emergency Motion seeks to enjoin transmission and
release of the entire Report, in a document signed by the same Assistant Special Counsel who
“refused” to provide the Court with details regarding the Attorney General’s purported oversight
of these prosecutors,! Smith’s “Notice” makes no commitments at all with respect to the other
Volume. See ECF No. 680 at 1. Accordingly, to preserve the status quo, the Court should
immediately enter an interim order forbidding both transmission and release of the Report until
the Court has addressed the Emergency Motion and this Motion. After the full adversarial
litigation and careful attention that these issues require, the Court should grant the Emergency
Motion.

I.  President Trump Is Entitled To Participate In These Proceedings

As a former and soon-to-be President, uniquely familiar with the pernicious consequences
of lawfare perpetrated by Smith, his Office, and others at DOJ, President Trump should be
permitted to participate in these proceedings.

Intervention is appropriate where, as here, “a third party’s constitutional or other federal
rights are implicated by the resolution of a particular motion, request, or other issue during the

course of a criminal case.” United States v. Carmichael, 342 F. Supp. 2d 1070, 1072 (M.D. Ala.

! See United States v. Trump, 2024 WL 3404555, at *36 n.57 (S.D. Fla. 2024) (“[CJounsel for the
Special Counsel refused to answer the Court’s questions regarding whether the Attorney General
had played any actual role in seeking or approving the indictment in this case”).
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2004); Gravel v. United States, 408 U.S. 606, 608-09 & n.1 (1972). President Trump’s interest in
ensuring a smooth Presidential transition—including as promised under the Presidential Transition
Act—and the effective vesting of executive power are interests that are “direct, substantial, and
legally protectable.” Georgia v. U.S. Army Corps of Eng’rs, 302 F.3d 1242, 1249 (11th Cir. 2002).
Thus, as the President-elect, President Trump has “a legitimate interest in the outcome and cannot
protect that interest without becoming a party.” United States v. Blagojevich, 612 F.3d 558, 559
(7th Cir. 2010). In the alternative, the Court has repeatedly and properly exercised its “inherent

2

authority to appoint amici curiae, or ‘friends of the court’ to assist it in a proceeding.” Resort
Timeshare Resales, Inc. v. Stuart, 764 F. Supp. 1495, 1500 (S.D. Fla. 1991). Therefore, whether
as an intervener, amicus curiae, or both, President Trump’s views are entitled to consideration and
great weight in connection with the Emergency Motion.
II. Emergency Injunctive Relief Is Necessary And Appropriate

Immediate injunctive relief is necessary to preserve the status quo and prevent Smith from
flouting this Court’s authority to consider the Emergency Motion. See United States v. Flint, 178
F. App’x 964, 969 (11th Cir. 2006) (“Federal courts have both the inherent power and the
constitutional obligation to protect their jurisdiction from conduct which impairs their ability to
carry out Article III functions.” (cleaned up)); see also SEC v. MCC Int’l Corp., 2022 WL
22258596, at *1 (S.D. Fla. 2022) (reasoning that ex parte TROs can be used for the “underlying
purpose of preserving the status quo and preventing irreparable harm just so long as is necessary
to hold a hearing” (cleaned up)). Specifically, the Court should immediately order Smith and his

Office not to transmit any aspect of the Report to the Attorney General before the Emergency

Motion is resolved. Following the adversarial litigation that these issues most certainly require,
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more robust injunctive relief will be appropriate to prohibit both the transmission and public
issuance of any report relating to Smith’s failed lawfare.

There is no basis for Smith to be spending taxpayer dollars to interfere with the Presidential
transition process by making false and prejudicial claims about President Trump, Nauta, De
Oliveira, and other uncharged parties. In the most thorough judicial treatment of the issues that
exists, this Court explained the myriad reasons that Smith’s operations violate the Appointments
and Appropriations Clauses. “The consequences of relaxing either of those critical provisions are
serious, both in this case and beyond.” Trump, 2024 WL 3404555, at *46. The Court quoted
Justice Frankfurter’s warning that “‘[t]he accretion of dangerous power does not come in a day. It
does come, however slowly, from the generative force of unchecked disregard of the restrictions
that fence in even the most disinterested assertion of authority.”” Id. (quoting Youngstown Sheet
& Tube Co. v. Sawyer, 343 U.S. 579, 594 (1952) (Frankfurter, J., concurring)). Smith and his
Office did not heed the Court’s admonitions. They have displayed exactly the unchecked disregard
that the Court noted previously, ignored the practical effect of the ruling, and continued to
unlawfully draw on DOJ’s permanent indefinite appropriation for politically-motivated and
improper activities, even after dismissing the improper prosecutions of President Trump in this
District and the District of Columbia.

President Trump joins in full the arguments presented by Nauta and Oliveira in the
Emergency Motion. President Trump’s January 6, 2025 letter further establishes the merits
showing necessary to justify injunctive relief, and demonstrates that the public interest strongly
favors the Defendants here. Starbucks Corp. v. McKinney, 602 U.S. 339, 345-46 (2024)
(explaining that the “purpose [of injunctive relief] is merely to preserve the relative positions of

the parties until a trial on the merits can be held” and requires consideration of whether the movant
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“is likely to succeed on the merits,” “is likely to suffer irreparable harm in the absence of
preliminary relief,” “that the balance of equities tips in his favor, and that an injunction is in the
public interest™); see also United States v. Etienne, 102 F.4th 1139, 1151 (11th Cir. 2024) (Pryor,
J., concurring in part and dissenting in part) (noting that the Flint injunction was issued in “a
criminal case”). Smith’s proposal to issue a report violates the Constitution, the Transition Act,
the Justice Manual, the Special Counsel Regulations, applicable ethical rules, and Local Rule 77.2.
For example, the very same prosecutors who sought an unconstitutional gag order of President
Trump with no basis in law or fact, see, e.g., ECF No. 592, now seek to run roughshod over
applicable ethical rules and DOJ policies prohibiting extrajudicial statements regarding ongoing
proceedings. See Ex. A at 6-7. Unlike prior Special Counsels who treated the presumption of
innocence with tremendous care in their reports, Smith has acted as if the presumption can be
removed pursuant to a private citizen’s fiat and drafted hundreds of pages seeking to justify his
failed crusade. Ex. A at 6. Leaving no doubt that Smith’s actions are motivated by an intention to
interfere with the transition and unfairly attack President Trump, his Office abused the applicable
protective orders by requiring counsel to destroy discovery prior to providing access to the Draft
Report—in effect, preventing defense counsel from accessing critical evidence necessary to fully
respond to the meritless, inaccurate, and bad-faith assertions in the Draft Report. See Ex. A at 1.
Issuance and public release of the Report would cause manifest irreparable harm by
disrupting and interfering with President Trump’s transition efforts and harming the institution of
the Presidency, all to the detriment of the American people. Smith’s activities are yet another
transparent effort to target President Trump and his associates. Smith aims to transmit the Report
to the Attorney General, and to cause DOJ to release the Report to the public, outside of judicial

proceedings in which the Defendants can respond and vindicate themselves. Smith has
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commenced that plan knowing full well that the Defendants cannot publicly address the purported
evidence he wrongly claims to have summarized. In the normal course, a properly appointed
prosecutor would never be permitted to pursue such a course of action. Among other requirements,
a prosecutor facing a dismissal order such as the one in this case would be required to first establish
in the pending appeal that there was a valid appointment and appropriation, which Smith has not
done and cannot do for the reasons the Court already set forth at great length. Smith’s attempt to
skip that step and release false and unproven claims to the public is entirely consistent with other
evidence that he is little more than a biased private citizen and partisan tool for the Biden-Harris
Administration, and not the type of prosecutor described by former Attorney General Robert
Jackson in his famous 1940 speech. Thus, Smith should not be permitted to work with outgoing
DOJ personnel to release untested, prejudicial claims regarding the Defendants and uncharged
parties. And there is absolutely no valid basis for Smith’s efforts to rush to do so ahead of President
Trump’s inauguration.

This morning’s Notice is the most recent example of Smith’s glaring lack of respect for this
Court and fundamental norms of the criminal justice system. See, e.g., ECF No. 428 at 2, 22
(threatening frivolous interlocutory appeal in response to straightforward inquiry from the Court);
ECF No. 580 at 55 (admonishing prosecutor). The Notice essentially declared, without
explanation, that Smith believes that the Volumes of his Report are severable. ECF No. 680. With
respect to the Volume that Smith says “pertains to this case,” he informed Your Honor and the
parties that he plans to ignore the pending Emergency Motion, as well as the arguments in the
January 6, 2025 letter, by transmitting that Volume to the Attorney General early this afternoon—

and then, only after the transmission, filing a “response” to the Emergency Motion. /d. at 2.
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It also appears to be implied in the Notice that Smith plans to transmit the other Volume of
the Report to the Attorney General imminently. While the other Volume addresses the dismissed
charges against President Trump in the District of Columbia, the Volumes cross-reference each
other and cannot be considered in isolation as Smith suggests. Moreover, the D.C. case pertained
to a time period when Nauta and De Oliveira were employees of President Trump, and false
extrajudicial claims about those events are also prejudicial and improper in the ongoing case
against Nauta and De Oliveira. The D.C. case and this case also involve an overlapping group of
third parties and potential witnesses, and the entire Report—both Volumes—is replete with
improper claims about those parties that are inconsistent with the presumption of innocence.
Finally, and perhaps most importantly, the Defendants’ arguments regarding Smith’s lack of
authority to transmit the Report to the Attorney General based on this Court’s dismissal ruling
apply with equal force to both Volumes.

In short, the Notice is more of the same from a private citizen masquerading as a prosecutor,
too deranged by the outcome of his failed multi-year election-interference war to notice that he is
causing his Office and DOJ to act in a manner that is completely detached from the Rule of Law
and deeply disrespectful of Article III courts.

III.  Conclusion

The All Writs Act, as well as the Court’s ancillary jurisdiction and supervisory power, all
provide ample authority for Your Honor to prevent these injustices. See, e.g., United States v.
DiBernardo, 775 F.2d 1470, 1475-76 (11th Cir. 1985) (“Federal courts may exercise their
supervisory powers to remedy violations of recognized rights, to protect the integrity of the federal
courts, and to deter illegal conduct by government officials.”). Accordingly, the Court should

(1) permit President Trump to intervene, or join as an amicus curiae, in order to present the



Case 9:23-cr-80101-AMC Document 681 Entered on FLSD Docket 01/07/2025 Page 8 of 11

arguments set forth in the January 6, 2025 letter as a former President and the President-elect

responsible for managing the transition and the vesting of Article Il power; (2) immediately order

Smith not to transmit any part of the Report to the Attorney General while the Emergency Motion

is pending; and (3) following full briefing, order Smith not to transmit the Report to the Attorney

General, and order the Attorney General not to issue any aspect of Smith’s missive to the public.

Dated: January 7, 2025

Respectfully submitted,

/s/ Todd Blanche / Emil Bove
Todd Blanche (PHV)
toddblanche@blanchelaw.com
Emil Bove (PHV)
emil.bove@blanchelaw.com
Kendra L. Wharton (Fla. Bar No. 1048540)
k.wharton@whartonlawpllc.com
BLANCHE LAW PLLC

99 Wall Street, Suite 4460

New York, New York 10005
(212) 716-1250

Counsel for President Donald J. Trump
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CERTIFICATE OF CONFERENCE

Defendants Nauta and De Oliveira consent to this motion. Counsel for President Trump
hereby certify that on January 7, 2025, counsel for President Trump and the Special Counsel’s
Office conferred in a good faith effort to resolve the issues herein, but were unable to do so with
respect to President Trump’s motion.

Specifically, following the filing of the Notice by the Special Counsel’s Office at
approximately 1:46 a.m. this morning, undersigned counsel asked the Office regarding their
position on this motion at approximately 7:36 a.m. and indicated that we planned to file the motion
at 10:00 a.m. At approximately 9:51 a.m., the Special Counsel’s Office sent an email with the
following position statement:

The Government opposes your motion for intervention. You have not meaningfully
conferred with us and this is not an emergency. You have known since December 11 that
the Special Counsel was drafting a confidential report, and at no point during our
discussions to accommodate your request to review it have you ever communicated to us
an objection to the Special Counsel transmitting the report to the Attorney General, as
required by regulation. The first time you did so was in your letter to the Attorney General
of January 6, which counsel for Waltine Nauta publicly filed last night in violation of our
agreement to keep the contents of the draft report confidential. And, once receiving your
letter, the Department apprised you that it would provide you notice of any decision to
publish a report from the Special Counsel, affording you the opportunity to take appropriate
legal action. We apprised counsel for Mr. Nauta and Carlos De Oliveira of the same well
before they filed their motion last night.

The assertion that “this is not an emergency” is patently false for the reasons explained in
the foregoing submission. The fact that the Office had time to compose the position statement
regarding their opposition belies the claim that there has been a lack of meaningful conferral, as
does the fact that the email did not ask any questions or seek further discussion of our request.
Like the Notice from earlier this morning, the Office’s position statement ignores the pending

request that Smith not transmit the Report to the Attorney General, and the Office’s discussion of

events from last December ignores the fact that we could only raise these objections upon seeing
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the Draft Report, reviewing its unlawful contents, and learning of the threat of irreparable harm

presented by Smith’s planned course of action. All of that happened starting on January 3, 2025.
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CERTIFICATE OF SERVICE
I, Kendra L. Wharton, certify that on January 7, 2025, I electronically filed the foregoing
document with the Clerk of Court using CM/ECF.

/s/ Kendra L. Wharton
Kendra L. Wharton




